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MAINE STATE HOUSING AUTHORITY
CHAPTER 24
Home Energy Assistance Program Rule

Summary:  The Rule establishes the Home Energy Assistance Program for the State of Maine as administered by the Maine State Housing Authority.  The Home Energy Assistance Program provides fuel assistance to low-income Households and assistance to those Households affected by energy-related crises through the Energy Crisis Intervention Program.  The Rule also incorporates standards for the Weatherization component of the Home Energy Assistance Program and the Central Heating Improvement Program.

1.
Definitions.

A.
“Act” means the Maine Housing Authorities Act, 30-A M.R.S.A. § 4701 et seq., as it may be amended from time to time. 

B.
“Applicant” means a person or persons who submits a complete application for HEAP benefits to a Subgrantee. 
C.
“Boarder” means a Roomer who is provided meals. 

D.
“BTU” means British Thermal Unit.

E.
“Camper” means a trailer, semitrailer, truck camper or motor home primarily designed and originally constructed to provide temporary living quarters for recreational, camping, or travel use.

F.
“CHIP” means the Central Heating Improvement Program described in Section 8 of this Rule and established pursuant to the HEAP Act and the Act.
G.
“CTE” means clean, tune, and evaluate a heating system as described in Section 6 of this Rule.

H.
“Date of Application” means the date on which an application for benefits is received by the Subgrantee.

I.
“DHLC” means the design heat load calculation method for determining energy consumption described in Section 5.A.2.b. of this Rule.

J.
“Direct Energy Cost” means an Energy Cost which is directly paid by the Household.

K.
“Discount Off Retail” means an amount to be deducted from a Vendor’s Retail Cash Price. MaineHousing has established a $.07 Discount Off Retail for Vendors who give the Discount Off Retail for all deliveries to HEAP recipients in a heating season.

L.
“Dwelling Unit” means a residential housing structure, including, without limitation, a mobile home and a modular home when permanently connected to the required utilities (including plumbing, heating and electrical systems contained therein) and designed to be used as a permanent residence, a condominium unit, and a unit in a structure owned by a consumer cooperative organized for housing purposes under 13 M.R.S.A. Chapter 85, Subchapter I.  A Dwelling Unit does not include a Camper, boat, railroad car, bus, yurt or other structure designed and constructed to provide temporary living quarters, or any State or federally funded residential housing facility, including without limitation, group homes, homeless shelters, and residential care facilities.

M.
“ECIP” means the Energy Crisis Intervention Program described in Section 7 of this Rule and established pursuant to the HEAP Act and the Act.

N.
“Eligible Household” means a Household which satisfies all eligibility requirements of the HEAP Act and requirements of Section 2 of this Rule.  Applicable income limits are set forth in Section 2 of this Rule.

O.
“Emergency” means weather-related and supply shortage emergencies and other life threatening, energy‑related emergencies including natural disasters, such as fire or flood, which do or will pose a threat to the health or safety of one or more members of the Household.

P.
“Energy Crisis” shall have the same meaning as set forth in 42 U.S.C.A. §8622(3), as same may be amended from time to time.

Q.
“Energy Cost” means an Eligible Household's legal obligation to pay the cost of energy used for heating a Dwelling Unit or Rental Unit regardless of whether another person or another benefit program actually pays such cost on behalf of the Eligible Household.

R.
“HEAP” means the Home Energy Assistance Program established pursuant to the HEAP Act and the Act.

S.
“HEAP Act” means 42 U.S.C.A. §8621 et seq., and the regulations promulgated thereunder, including 45 C.F.R. § 96.1 through 96.68 and 45 C.F.R. § 96.80 et seq., all as may be amended from time to time. 

T.
“HEAP Weatherization” means the HEAP Weatherization Program described in Section 8 of this Rule and established pursuant to the HEAP Act and the Act.

U.
“HEAP Handbook” means the handbook in effect for the current Program Year that is used as a resource and guide for the administration of the HEAP.

V.
“Heating Season” means the period of time beginning October 1 and ending April 30.

W.
“Home Energy” has the same meaning as set forth in 42 U.S.C.A. §8622(6), as same may be amended from time to time.

X.
“Household” shall have the same meaning as set forth in 42 U.S.C.A. §8622(5), as same may be amended from time to time. 

Y.
“Incidental Costs” means costs of services billed to a Household by a Vendor in connection with the use or delivery of Home Energy including but not limited to, surcharges, penalty charges, reconnection charges, clean and repair service charges, security deposits, extra delivery charges and insurance.

Z.
“Indian Tribe” means the Penobscot Indian Nation, the Passamaquoddy Indian Tribe and the Houlton Band of Maliseet Indians as defined in the Maine Indian Claims Settlement Act, 30 M.R.S.A. §6201 et seq., and the Aroostook Band of Micmacs as defined in The Micmac Settlement Act, 30 M.R.S.A. §7201 et seq.

AA.
“Indirect Determinable Energy Cost” means a cost for Home Energy used by the Eligible Household which is not directly paid for by the Household, for example, heat included as part of the rent for a Rental Unit.

BB.
“Invitation to Bid” or “Request for Proposals” means a bid proposal that satisfies the requirements of Sections 13.I. and 13.J. of this Rule. 

CC.
“MaineHousing” means the Maine State Housing Authority.

DD.
“Margin Over Rack” means the amount in excess of the Rack Price which a Vendor may charge.  MaineHousing has grouped municipalities into four regions and for each region, MaineHousing has established a Margin Over Rack for oil Vendors who opt to charge Eligible Households the Rack Price plus the Margin Over Rack only for oil purchased with HEAP funds; a Margin Over Rack for oil Vendors who opt to charge Eligible Households  the Rack Price plus the Margin Over Rack for all of the oil the Eligible Households purchase in a Heating Season; a Margin Over Rack for kerosene Vendors who opt to charge Eligible Households the Rack Price plus the Margin Over Rack only for kerosene purchased with HEAP funds; and a Margin Over Rack for kerosene Vendors who opt to charge Eligible Households the Rack Price plus the Margin Over Rack for all of the kerosene Eligible Households purchase in a Heating Season.

EE.
“Notice of Termination of Sub‑Grant” means a written statement notifying the Subgrantee of the cause and effective date of termination.

FF.
“Person with Special Needs” means any person who has a physical or mental impairment, has a record of such impairment or who is regarded as having an impairment, which limits one or more of major life activities, such as self-care, the performance of manual tasks, seeing, hearing, speaking, breathing and working on a temporary or permanent basis.  Persons who receive vocational rehabilitation services; Social Security Disability Benefits or Supplemental Security Income Disability Benefits; Veterans Benefits under 38 U.S.C., c. 15 or 38 U.S.C., c. 11 are deemed Persons with Special Needs.  

GG.
“Price Protection Plan” means a payment program for the purchase of Home Energy at a price other than Retail Cash Price, whereby a Vendor enters into an agreement with a customer to purchase Home Energy at an agreed upon price.

HH.
“Priority Applicants” means Applicants that apply for HEAP benefits which have a member in the Household who is (i) elderly, (ii) susceptible to hypothermia as diagnosed by and documented by a statement from a physician or (iii) twenty-four months of age or under and has a direct heating cost. 

II.
“Programs” means HEAP, ECIP, CHIP and HEAP Weatherization.


JJ.
“Program Year” means the period of time beginning October 1 and ending September 30.
AK. “Rack Price” means the average wholesale price as posted by the Oil Price Information Service at 2:00 p.m. on the prior day for the Portland or Bangor terminal where the Vendor takes delivery and if the Vendor takes delivery from a terminal other than the Portland terminal or Bangor terminal, the Vendor shall use such price posted for the Portland or Bangor terminal, whichever is nearer the terminal where the Vendor takes delivery.

AL. “Region 1” means, except for islands without a bridge to the mainland, the areas that have the same zip codes as Bangor, Brewer, Carmel, Chebeague Island, Cumberland Center, East Holden, East Orland, Etna, Hampden, Kenduskeag, Levant, Old Orchard Beach, Orono, Orrington, Portland, Scarborough, South Portland, Westbrook, Windham, Winterport, and Yarmouth.

AM. “Region 2” means, except for islands without a bridge to the mainland, the areas that have the same zip codes as Acton, Albion, Alfred, Alna, Anson, Athens, Auburn, Augusta, Bailey Island, Bar Harbor, Bar Mills, Bass Harbor, Bath, Bayville, Belfast, Belgrade Lakes, Bernard, Berwick, Biddeford, Biddeford Pool, Birch Harbor, Blue Hill, Blue Hill Falls, Boothbay, Boothbay Harbor, Bowdoinham, Bradford, Bradley, Bridgton, Bristol, Brooklin, Brooks, Brooksville, Brownfield, Brunswick, Buckfield, Bucks Harbor, Bucksport, Burlington, Burnham, Cambridge, Camden, Canaan, Cape Neddick, Cape Porpoise, Cardville, Casco, Castine, Chamberlain, Charleston, China Village, Clinton, Corea, Corinna, Cornish, Damariscotta, Danville, Denmark, Detriot, Dixfield, Dixmont, Dresden, Dryden, Durham, East Baldwin, East Blue Hill, East Boothbay, East Corinth, East Eddington, East Livermore, East Newport, East Parsonfield, East Poland, East Sebago, East Vassalboro, East Waterboro, East Waterford, East Wilton, East Winthrop, Eastport, Emery Mills, Enfield, Exeter, Fairfield, Farmingdale, Farmington, Farmington Falls, Five Islands, Frankfort, Freeport, Fryeburg, Gardiner, Georgetown, Glen Cove, Gorham, Gray, Greene, Greenville/Shirley, Greenville Junction, Hallowell, Hancock, Harborside, Harrison, Hartland, Hebron, Hinckley, Hiram, Hollis Center, Hope, Howland, Hudson, Hulls Cove, Isle of Springs, Islesboro, Islesford, Jay, Jonesport, Kennebunk, Kennebunkport, Kezar Falls, Kittery, Kittery Point, Leeds, Lewiston, Liberty, Limerick, Limington, Lincoln, Lincolnville, Lincolnville Center, Lisbon, Lisbon Center, Lisbon Falls, Litchfield, Little Deer Isle, Livermore Falls, Locke Mills, Lowell, Machiasport, Madison, Manchester, Mattawamkeag, Mechanic Falls, Medomak, Mexico, Milford, Minot, Monmouth, Monroe, Moody, Morrill, Mount Desert, Naples, New Gloucester, New Harbor, New Portland, New Sharon, New Vineyard, Newagen, Newcastle, Newfield, Newport, Nobleboro, Norridgewock, North Berwick, North Bridgton, North Brooklin, Northeast Harbor, North Edgecomb, North Fryeburg, North Monmouth, North Shapleigh, North Turner, North Vassalboro, North Waterboro, North Waterford, North Whitefield, North Yarmouth, Norway, Oakland, Ocean Park, Ogunquit, Olamon, Old Town, Orland, Orrs island, Owls Head, Palmyra, Paris, Parsonfield, Passadumkeag, Pejepscot, Pemaquid, Penobscot, Phippsburg, Pittsfield, Plymouth, Poland, Poland Spring, Pownal, Prospect Harbor, Randolph, Raymond, Readfield, Richmond, Rockland, Rockport, Round Pond, Sabattus, Saco, Saint Albans, Saint George, Salsbury Cove, Sandy Point, Sanford, Sangerville, Sargentville, Seal Cove, Seal Harbor, Searsmont, Searsport, Sebago Lake, Sebasco Estates, Sedgwick, Shapleigh, Shawmut, Skowhegan, Small Point, Smithfield, Solon, Sorrento, South Berwick, South Bristol, South Casco, South China, South Freeport, South Gardiner, South Harpswell, South Hiram, South Paris, South Thomaston, South Waterford, Southwest Harbor, Springvale, Spruce Head, Squirrel Island, Standish, Steep Falls, Stetson, Stillwater, Stockton Springs, Sullivan, Surry, Temple, Thomaston, Thorndike, Topsham, Trevett, Troy, Turner, Turner Center, Unity, Vassalboro, Vienna, Walpole, Waterboro, Waterford, Wayne, Weeks Mills, Wells, West Baldwin, West Boothbay Harbor, West Bowdoin, West Buxton, West Enfield, West Farmington, West Kennebunk, West Minot, West Newfield, West Paris, West Poland, West Rockport, West Southport, West Sullivan, West Tremont, Whitefield, Westport Island, Wilton, Windham, Windsor, Winn, Winter Harbor, Winthrop, Wiscasset, Woolwich, York, and York Harbor.
AN. “Region 3” means, except for islands without a bridge to the mainland, the areas that have the same zip codes as Abbott Village, Addison, Aurora, Belgrade, Benedicta, Bethel, Bingham, Brownville, Bryant Pond, Canton, Caratunk, Center Lovell, Cherryfield, Columbia Falls, Coopers Mills, Costigan, Crouseville, Cushing, Cutler, Deer Isle, Dennysville, Dexter, Dover-Foxcroft, East Andover, East Dixfield, East Lebanon, East Machias, East Millinocket, East Peru, East Stoneham, Easton, Eliot, Ellsworth, Franklin, Freedom, Friendship, Frye, Garland, Gouldsboro, Guilford, Hanover, Harmony, Harrington, Jay, Jefferson, Jonesport, Kents Hill, Kezar Falls, Kingman, Lagrange, Lee, Lincoln Center, Livermore, Lovell, Lubec, Machias, Matinicus, Medway, Milbridge, Millinocket, Milo, Monson, Mount Vernon, North Anson, North Haven, Oxford, Palermo, Pembroke, Perry, Peru, Phillips, Port Clyde, Porter, Presque Isle, Robbinston, Rumford, Rumford Center, Rumford Point, Sebec, Sherman Mills, Sherman Station, South Gouldsboro, Springfield, Steuben, Stonington, Strong, Tenants Harbor, Union, Vinalhaven, Waldoboro, Warren, Washburn, Washington, Waterville, Weld, West Bethel, West Peru, West Sumner, Westfield, and Whiting.
AO. “Region 4” means islands without a bridge to the mainland and the areas that have the same zip codes as Andover, Ashland, Blaine, Bridgewater, Brookton, Brownville,  Brownville Junction, Calais, Caribou, Clayton Lake, Crystal Danforth, Dyer Brook, Eagle Lake, Estcourt Station, Eustis, Fort Fairfield, Fort Kent, Fort Kent Mills, Frenchville, Grand Isle, Grand Lake Stream, Greenville, Haynesville, Houlton, Island Falls, Jackman, Kingfield, Lambert Lake, Lille, Limestone, Madawaska, Mapleton, Mars Hill, Meddybumps, Monticello, New Limerick, New Sweden, Newry, North New Portland, Oakfield, Oquossoc, Orient, Oxbow, Patten, Perham, Portage, Portage Lake, Princeton, Rangeley, Rockwood, Roxbury, Saint Agatha, Saint David, Saint Francis, Sheridan, Sinclair, Smyrna Mills, Soldier Pond, Stockholm, Stratton, Topsfield, Upper Frenchville, Van Buren, Vanceboro, West Forks, Woodland, and Wytopitlock.

PP.
“Rental Unit” means an apartment or unit in any multi-family residential rental structure, a Dwelling Unit if rented by a Household and one or more rooms in a Dwelling Unit occupied as separate living quarters. 

QQ.
“Retail Cash Price” means the posted price a Vendor charges for Home Energy if paid for at the time of delivery. 

RR.
“Roomer” means a person who qualifies as a separate Household and pursuant to a rental agreement rents no more than two rooms in a Dwelling Unit occupied as separate living quarters and who may, depending upon the rental agreement, be granted privileges to use, but not reside in, other rooms located in the same Dwelling Unit.

SS.
“Service Area” means the geographic area, as specified by MaineHousing, within which the Subgrantee operates and administers the Programs.

TT.
“Social Security Benefits” means supplemental security income benefits pursuant to Title XVI of the United States Social Security Act of 1935, as amended, 42 U.S.C. §1381 et seq., and State supplemental income benefits provided pursuant to 22 M.R.S.A. §3201 et seq., all as may be amended from time to time.

UU.
“Subgrantee” means a public or private nonprofit agency, or municipality, which has been selected by MaineHousing to administer the Programs.

VV.
“Subsidized Housing” means Rental Units assisted by any government-sponsored low-income rental subsidy program pursuant to which participating households receive assistance toward the payment of housing utility costs, including heat, in addition to rental assistance.

WW.
“Supplemental Benefits” means the additional HEAP or ECIP benefits that are funded with emergency-supplemental HEAP funds.

XX.
“State” means the State of Maine.

YY.
“TANF” means payments under the Temporary Assistance for Needy Families program as defined in 22 M.R.S.A., Chapter 1053-B, § 3762 et seq. 

ZZ.
“Tenant” means a Household that resides in a Rental Unit.

AAA.
“Vendor” means an energy supplier who provides Home Energy to Households.

BBB.
“Vendor Agreement” means a signed agreement between MaineHousing and a Vendor which contains terms and conditions by which the Vendor will provide Home Energy to Households.

CCC.
“Weatherization Assistance Program” means that program enabled and funded by the federal Energy Conservation in Existing Buildings Act of 1976, as same may be amended from time to time.  Its purpose is to increase the energy efficiency of dwellings owned or occupied by low-income persons, reduce their total residential energy expenditures, and improve their health and safety. 

DDD.
“Weatherization Materials” shall have the same meaning as set forth in Part A of the Energy Conservation in Existing Buildings Act of 1976, 42 U.S.C. §§6861, 6862(9).

2.
Eligibility.


A.
MaineHousing will determine eligibility based on the availability of federal funding for the Programs during each Program Year.  If MaineHousing receives a base funding award for the Programs during a Program Year in an amount sufficient to provide an average HEAP benefit equal to $300 to all Households that are eligible for benefits pursuant to Section 2.B., as determined by MaineHousing, then the Subgrantee shall use the criteria set forth in Section 2.B. to determine the eligibility of Applicants.  However, if MaineHousing does not receive a base award in an amount sufficient to provide such benefits to all Households eligible for benefits under Section 2.B., then the eligibility criteria set forth in Section 2.C. shall apply.


B.
A Household is eligible for a HEAP benefit if it resides in the State and occupies a Dwelling Unit or Rental Unit for five (5) months of the Heating Season, has a Direct Energy Cost or Indirect Determinable Energy Cost on the Date of Application, and meets one of the following income limits:



1.
170% of the poverty level for the State as calculated under the federal government's official poverty income guidelines if the Household is a Priority Applicant; or



2.
150% of the poverty level for the State as calculated under the federal government's official poverty income guidelines for all other Households.


C.
A Household is eligible for a HEAP benefit if it resides in the State and occupies a Dwelling Unit or Rental Unit for five (5) months of the Heating Season, has a Direct Energy Cost or an Indirect Determinable Energy Cost on the Date of Application, and meets one of the following income limits:



1.
150% of the poverty level for the State as calculated under the federal government's official poverty income guidelines if the Household is a Priority Applicant; or



2.
125% of the poverty level for the State as calculated under the federal government's official poverty income guidelines for all other Households.


D. 
Household income is determined and verified in accordance with the following:



1.
Information provided in the HEAP application.



2.
Income received during the three (3) calendar months or twelve (12) calendar months preceding the Date of Application.  The Applicant must select the appropriate income period, whichever allows eligibility, on the Date of Application. Applicants selecting the three (3) calendar month income period must provide pay stubs or a statement from a current or former employer(s) documenting income earned during the three (3) month period.  Applicants selecting the twelve (12) calendar month income period must provide pay stubs or a statement from a current or former employer(s) documenting income earned for the twelve calendar month income period prior to the Date of Application.  Self‑employed Applicants may use net income from a profit and loss statement for the requisite income period in lieu of pay stubs or a statement from employer(s).  Applicants may also provide a written statement of income received for a twelve (12) month period, evidenced by an income tax form filed for the current year, or for the preceding year or other acceptable documentation as determined by MaineHousing.  Where such is provided, that statement may be used as the basis of eligibility.



3.
Current Social Security Benefits, or for those Applicants unable to obtain supporting documentation, the previous year's benefit rate will be used with the appropriate cost of living adjustment.  Subgrantees may use one (1) month of documentation for maximum Social Security Benefits.



4.
When verification of Household income cannot be made, the Subgrantee may forego documentation on a case-by-case basis.  All reasonable good faith efforts to verify income must be made and those efforts documented.



5.
Interest income under $600.00 earned annually, while included as income, need not be documented.


E.
For any Household found ineligible, the Subgrantee will deduct paid and documented medical expenses not reimbursed for the income period from the gross income.  Medical expenses may include medical and dental insurance premiums and transportation to medical appointments.


F.
A Household is eligible for only one HEAP benefit per Program Year.


G.
A Household is eligible for Supplemental Benefits which may become available in addition to other HEAP assistance as provided in this Rule.  Receipt of one or more Supplemental Benefits shall not be deemed more than one HEAP benefit per Program Year.


H.
If otherwise eligible, Roomers and Boarders are eligible for HEAP to the extent such Applicants prove that the rental arrangement giving rise to their Roomer or Boarder status was in existence for at least sixty (60) days prior to the Date of Application.  At a minimum, such proof shall include verification that a reasonable, and not nominal, amount of rent was paid by the Roomer or Boarder pursuant to the terms and conditions of the rental agreement for the entire sixty (60) day period.


I.
Tenants in Subsidized Housing with heat included in their rent are only eligible for a one-time HEAP benefit in an amount not to exceed $5.00 for the period beginning on the first day of the 2005/2006 Program Year and ending on September 30, 2011.


J.
Except as may be expressly provided for elsewhere in this Rule, eligibility shall be determined on the basis of information submitted by the Applicant current as of the Date of Application.


K.
A Household is not eligible for HEAP assistance if the Household resides in a Camper.


L.
Households who are house-sitting are eligible for HEAP assistance if the Household can document that payment of home heating costs is part of the terms and conditions of the house-sitting agreement and that the agreement has been in effect at least 60 days prior to the Date of Application.


M.
Households who reside in motels are eligible for HEAP assistance if the Household can document that the motel has been their permanent residence for at least 60 days prior to the Date of Application.

3.
Subgrantees.


A.
General.  To the extent practicable, MaineHousing will contract with Subgrantees for the purpose of administering the Programs and may require the Subgrantee to provide benefits in connection therewith, including Supplemental Benefits if such benefits become available during the Program Year, to Eligible Households.  MaineHousing may, in its discretion, provide benefits in connection with the Programs and make prepayments, installment payments and advances with or without interest in connection therewith, including without limitation, payment of direct benefits to Households or Vendors, or may contract with other entities, such as municipalities, to administer the Programs and provide benefits.


B.
Service Areas.  MaineHousing will select at least one Subgrantee to administer the Programs in each Service Area.


C.
Selection of Subgrantees.  Subgrantees will be selected annually based on the following criteria:



1.
Experience with providing fuel assistance or similar programs to low-income persons;  



2.
Current capacity to administer a timely and effective fuel assistance 




program for the intended Service Area;   



3.
Demonstrated capacity to adequately serve low-income persons residing in 




their Service Areas;



4.
The availability of other qualified entities to service a particular area;  



5.
The geographic area customarily serviced by the potential Subgrantee;  



6.
Cost efficiency in administering a fuel assistance program; 

7.
The ability to enhance accessibility to other low-income programs administered by the Subgrantee;

8. Acceptable schedule for taking applications; and

9. The ability to perform outreach activities and serve homebound recipients.  



Subgrantees shall make annual, written applications to MaineHousing that address each of the criteria in Section 3.C.  Applications must be received no later than July 1st of each year.  


D.
Allocation to Each Subgrantee.  MaineHousing will determine the annual allocation of HEAP funds to each Subgrantee, the amount of which annual allocation shall not include any amount of HEAP funds allocated to MaineHousing to pay HEAP benefits in the event MaineHousing elects to provide benefits directly.  MaineHousing will base any allocation determination on the following factors as applicable to the area to be serviced by the Subgrantee:



1.
The number of applications certified in the previous Program Year.



2.
The percentage of total HEAP funds expended for the previous Program 




Year. 



3.
Any anticipated increases or decreases in average benefit payments or the 




number of Eligible Households.   


E.
Subgrantee Administrative Expenses.  Subgrantees shall be permitted administrative and program expenses necessary to carry out its responsibilities under this Rule and the Programs.  Such expenses will be allocated in a manner consistent with the provisions of the HEAP Act.  If reasonable in amount, administrative expenses may include the following:



1.
Direct costs allocated to the Programs for salaries paid to individuals who participate in administering the Programs.  Subgrantees will also be allowed related salary expenses such as those required for FICA, unemployment compensation taxes, retirement and related insurance premium costs.



2.
Required contract and consulting fees.



3.
Travel costs incurred by Subgrantee personnel necessary to administer 




the Programs.



4.
The actual expense of leasing, renting or purchasing necessary equipment 




and office supplies.



5.
Expenses incurred for leasing office space, telephone, electricity, other 




utilities, and postage and advertising necessary to administer HEAP.



6.
Any other administrative expense if authorized by MaineHousing before it is incurred.


F.
Other Services.  Subgrantees may be reimbursed reasonable expenses incurred to provide the following services to Applicants in accordance with Assurance 16 of the State Plan or other applicable provisions


Budget Counseling



Energy Education



Payment Arrangement Assistance



Program Referrals



Travel costs incurred in connection with home visits



Other similar services, not of an administrative nature, may also be included.


G.
Subgrantee’s Responsibilities.  To the extent MaineHousing does not elect to directly administer the Programs, in whole or in part, Subgrantees shall be responsible for administering the Programs in their respective Service Areas.  Subgrantees shall be responsible for the following:



1.
To conduct client outreach in a manner consistent with the HEAP Act.



2.
To accept and verify applications for HEAP from Applicants on such forms as MaineHousing may require from time to time and in such manner as prescribed in Section 4 of this Rule.



3.
To determine Applicant eligibility in a manner consistent with provisions of the HEAP Act and Section 2 of this Rule.



4.
To pay benefits, if required by MaineHousing, to Applicants in such manner as prescribed in Section 5 of this Rule.



5.
To carry out responsibilities regarding fair hearings in accordance with Section 14 of this Rule.  



6.
To administer and operate HEAP Weatherization and CHIP.



7.
To pay Supplemental Benefits, as required by MaineHousing if such benefits become available during 
the Program Year.

8. To use MaineHousing database software and equipment.

9. To describe how leveraging allotment funds will be spent.

10. To address no-heat emergencies.

11. To cost effectively administer Fuel Assistance, HEAP Weatherization and CHIP.

12. To create criteria that prioritize households for the Weatherization Assistance Program waiting list.

13. To coordinate services between Programs.

14. To submit to MaineHousing production schedules for Fuel Assistance and the Weatherization Assistance Program.

15. To submit to MaineHousing work plans and budgets, monthly status reports and any other such reports or information required in connection with the Programs.


H.
Funds for administrative expenses for the original Program Year and supplemental funding received, if any, may be spent only between October 1 and the following September 30 of the applicable Program Year unless otherwise authorized by MaineHousing.

4.
Application.


A.
The application for HEAP benefits will be processed in accordance with the requirements of this Section 4.



1.
The Subgrantee may begin taking applications no earlier than July 1 of each year and shall commence taking applications no later than either October 1 of each year or the date of receipt of funds from the federal grant agency, whichever occurs first.  A Subgrantee will continue taking applications until April 30 of the following year.  A Subgrantee’s obligation to commence taking applications as provided herein is contingent upon the authorization and appropriation of HEAP funds by the federal government.



2.
The Subgrantee shall accept applications for HEAP benefits during normal business hours, which shall consist of a minimum of thirty (30) hours during each week during the Program Year.



3.
The Subgrantee is only authorized to use HEAP forms provided or approved by MaineHousing.



4.
The Subgrantee will make a reasonable and good-faith effort to set aside the first month it takes applications to interview, process and serve only Priority Applicants that would be deemed to have a Direct Energy Cost if found eligible under HEAP.



5.
The Subgrantee will make a reasonable and good-faith effort to conduct outreach activities for, and process and serve, any Eligible Household, which is the recipient of benefits for wood fuel within ninety (90) days of the commencement of the Program Year.



6.
The Subgrantee must make special arrangements for Persons with Special Needs and other Applicants who are unable to travel to an intake site.



7.
Application must be made with the Subgrantee administering the Programs in the Service Area in which the Applicant resides.  In the event an application is received by a Subgrantee for an Applicant residing in a Service Area other than the Subgrantee’s designated Service Area, the Subgrantee shall notify the Applicant of the error and forward the application and supporting documentation to the Subgrantee responsible for administering the Programs in the Service Area in which the Applicant resides.



8.
An authorized representative of the Subgrantee is required to complete and review an application with the Applicant in person or by phone.  Application data may be obtained by telephone.  



9.
Applicant is responsible for providing all information necessary to establish that it is an Eligible Household.  When the Applicant's eligibility is based on the receipt of income from TANF, unemployment compensation, Social Security Benefits, the Subgrantee must make an effort to obtain proof of income.  Conflicting information will be handled in accordance with Section 4.C.


B.
The Subgrantee will certify or deny an application within twenty (20) business days from the Date of Application and notify the Applicant by the sooner of ten (10) business days of the decision or when funding is available.  However, a denial must be issued within the ten (10) day period whether funding is available or not.  A denial for missing information will be rescinded if the requested information is submitted within 15 business days from the date of denial and the information substantiates eligibility.  The “date of denial” is the postmarked date appearing on the envelope containing such denial.  


C.
The information on an application for HEAP benefits may be considered conflicting if it is inconsistent with statements made by the Applicant, with other information on the application, with previous applications, or with information received by the Subgrantee from a third party.  Only an application filed before July 1 may be considered a “previous application”. In the case where an Applicant's eligibility is in question because of conflicting information received from a third party, the Subgrantee shall allow the Applicant an opportunity to amend the application or reaffirm the information on it.  If the Applicant elects not to amend the application, eligibility shall be based on information contained in the application and documentation provided by the Applicant, or documentation provided by a government agency, or verified information from other sources.  No information received from a third party, other than a government agency, will be used to determine eligibility, unless it is verified by an independent, unbiased source.  Verified conflicting information, when required, will be cause for denial.

5.
Payment of Benefits.


A.
The amount of HEAP benefit for which a Household is eligible will be determined pursuant to the HEAP Act so as to ensure that Eligible Households with the lowest income and the highest Energy Cost in relation to income, taking into account family size, will receive the greatest amount of HEAP benefit.



1.
The amount of HEAP benefit will be calculated pursuant to the following 




formula:


Calculated Fuel Consumption
Points

$0 - $200
5


$201 - $400
10


$401 - $600
15


$601 - $800
20


$801 - $1000
25


$1001 - $1200
30


$1201 and over
35

Calculated fuel consumption amounts falling between brackets will be rounded to the next higher or lower dollar amount, as appropriate. (e.g., $200.01-$200.49 will be rounded to $200; $200.50-$200.99 will be rounded to $201).




Poverty Level as Calculated under



Official Poverty Income Guidelines


Percentage of Points



0% - 75%





100%




76% - 125%





90%




126% - 150%





80%




151%-170%





70%

MaineHousing, or the Subgrantee if required by MaineHousing, will assign the percentage of points to an Eligible Household that correlates to their energy consumption as calculated under Section 5.A.2.  That percentage of points will be adjusted on the basis of the Eligible Household's poverty level.  The adjusted percentage will then be multiplied by a dollar value based on the amount of the federal HEAP grant received and the number of Eligible Households served in the previous year, the average Energy Cost for an Eligible Household in the previous year, any anticipated increase or decrease in the federal HEAP grant to be received in the current year, and any anticipated increase or decrease in average benefit payments or the number of Eligible Households.  The actual dollar amount will be announced by MaineHousing no later than the fifteen (15) days following receipt of the federal grant award.



2.
The energy consumption of a Household will be determined as set forth in this Section 5.A.2.

a.
If required by MaineHousing, the Subgrantee shall use actual energy consumption to determine a Household’s benefit if the Household received HEAP assistance during the previous Program Year, does not consist of tenants with heat included in their rent, and satisfies additional consumption criteria as established by MaineHousing.  In such cases, the Subgrantee shall use the actual energy consumption of the Household in the previous Program Year as reported by the Vendor to MaineHousing.

b.
The Design Heat Load Calculation, (DHLC) shall be used to determine the energy consumption of all Households where MaineHousing does not require the Subgrantee to use actual energy consumption to determine benefits.  Under the DHLC, the number of rooms in the Household shall be multiplied by the number of BTUs needed to heat an average sized room in a Dwelling Unit.  That product will then be multiplied by the number of square feet of an average sized room in a Dwelling Unit.  Next, that second product will be multiplied by the number of degree days of the region in which the Applicant resides.  That third product is then divided by one million BTUs.  The quotient is then multiplied by the cost of the Applicant's primary Home Energy type per one million BTUs.  That fourth product is then in turn, divided by the efficiency rate of the primary Home Energy type to arrive at the Applicant's amount of energy consumption. The cost per one million BTUs and efficiency rate of the Applicant's Home Energy type will be periodically established by MaineHousing.  Examples of the use of the DHLC are set forth in the HEAP Handbook.



3.
The amount of Supplemental Benefits for Eligible Households shall be determined by multiplying the point value assigned by MaineHousing, or the Subgrantee if required by MaineHousing, under Section 5.A.1. by a dollar value based on the amount of Supplemental Funds available, if any.


B.
Tenants, except Tenants in Subsidized Housing, who have a Direct Energy Cost are eligible for HEAP benefits.  Tenants who receive any other federal subsidy for home heating costs will receive a HEAP benefit based on their actual burden for home heating costs, net of the other federal home heating assistance received.  Sample calculations will be provided in the HEAP Handbook illustrating how the net burden will be calculated for Tenants who receive other federal subsidies for home heating costs.  Tenants, except Tenants in Subsidized Housing, who have an Indirect Determinable Energy Cost, i.e. heat included in the Tenant's rent, are eligible for a HEAP benefit calculated using the DHLC.

C.
HEAP funds will not be used to pay Incidental Costs.  MaineHousing may, however, use HEAP funds to make prepayments, installment payments and advances to Vendors in connection with the provision of Home Energy benefits, the administration of the Programs and to repay with interest any prepayments, installment payments and advances made by MaineHousing with MaineHousing funds for such purposes.

D.
Except in the case of Vendors who are wood dealers, MaineHousing or a Subgrantee, as required by MaineHousing, will make payment to the Vendor, the provider of services authorized pursuant to Section 8 of this Rule, or the Household within ten (10) working days of the date of HEAP certification, and will notify the Household that payment has been made.  When HEAP funds are unavailable, payment must be made within ten (10) working days of receipt of additional funds.  For the purposes of the ECIP program only, if the Applicant is eligible, the Subgrantee may in an Emergency, issue purchase orders to initiate services from a Vendor in the manner prescribed in the HEAP Act.  

In the case of Vendors who are wood dealers, the Vendor will receive reimbursement for wood deliveries authorized by MaineHousing and/or the Subgrantee.  To receive payment, a completed purchase order must be returned to MaineHousing or the Subgrantee, if required by MaineHousing, within thirty (30) calendar days of the date of issuance or the purchase order is automatically void.  Extensions may be granted by the Subgrantee on a case-by-case basis, based on evidence of an inability to deliver wood due to special circumstances.  Payment to Vendors who are wood dealers will be made by means of check issued by MaineHousing or the Subgrantee, as required by MaineHousing, within ten working days of the date of return of the purchase order.


E.
A Household shall select a Vendor who has entered into a Vendor Agreement to provide Home Energy in the Service Area in which the Household resides.  Payment of HEAP benefits will be made directly to the Vendor, including any prepayment of HEAP funds to the Vendor for subsequent crediting to an Eligible Household’s account.  If there is no Vendor who has entered into a Vendor Agreement in the Service Area in which the Household resides, then MaineHousing or the Subgrantee, as required by MaineHousing, will pay HEAP benefits directly to the Household.  Payment of HEAP benefits will be made directly to Tenants with an Indirect Determinable Energy Cost, i.e. heat included in the Tenant's rent. 

F.  Oil or Kerosene Vendors must choose one of the following pricing options for Home Energy deliveries to Eligible Households:  


1.
Margin Over Rack Applicable to Vendors who Charge the Rack Price plus Margin Over Rack Only for the HEAP Portion of Home Energy Deliveries. 

	
	Oil
	Kerosene

	Region 1
	28 cents
	36 cents

	Region 2
	31 cents
	39 cents

	Region 3
	34 cents
	42 cents

	Region 4
	37 cents
	45 cents



For the portion of Home Energy deliveries to Eligible Households paid with HEAP funds, the maximum per-gallon delivery price that a Vendor may charge an Eligible Household is the lesser of:
(i) Vendor’s posted Retail Cash Price on the day of delivery, or

(ii)
the Rack Price plus the applicable Margin Over Rack set forth in this Section 5.F.1. for the region in which the Eligible Household is located and for the type of fuel delivered. 


2.
Margin Over Rack Applicable to Vendors who Charge the Rack Price plus Margin Over Rack for All Home Energy Deliveries in a Heating Season.  
	
	Oil
	Kerosene

	Region 1
	31 cents
	39 cents

	Region 2
	34 cents
	42 cents

	Region 3
	37 cents
	45 cents

	Region 4
	40 cents
	48 cents



For Home Energy deliveries to Eligible Households, including both the portion paid with HEAP funds and the portion paid with other funds, the maximum per-gallon delivery price that a Vendor may charge is the lesser of

(i)
Vendor’s posted Retail Cash Price on the day of delivery, or

(ii)
the Rack Price plus the Margin Over Rack set forth in this Section 5.F.2 for the region in which the Eligible Household is located and for the type of fuel delivered.  



3.
Discount Off Retail Applicable to Vendors who Charge the Retail Cash Price less a Discount Off Retail for All Home Energy Deliveries.  Vendors who charge the Retail Cash Price less a Discount off Retail for all Home Energy deliveries to Eligible Households in a Heating Season, including both the portion paid with HEAP funds and the portion paid with other funds, may charge an Eligible Household a maximum per gallon price equal to the Vendor’s posted Retail Cash Price on the day of delivery less $0.07 per gallon.  There is no option to give the Discount Off Retail only for deliveries paid with HEAP funds. 
G.

Notwithstanding a Vendor’s election of a pricing option described in  Section 5.F., if the Vendor has entered into a Price Protection Plan with an Eligible Household, that Vendor may charge the Eligible Household the price in the Price Protection Plan.  The Price Protection Plan must be a binding agreement between the Vendor and the Eligible Household under which


1.
the Eligible Household has prepaid for  Home Energy deliveries based on a fixed price per gallon, or


2.
the Eligible Household has prepaid for  Home Energy deliveries that are guaranteed not to exceed a specified maximum price per gallon, but pays only the actual Retail Cash Price up to the specified maximum price, or


3.
the Eligible Household makes equal monthly payments under a budget plan based on estimated Home Energy deliveries, but receives a credit if the Retail Cash Price is lower than the estimate on which the level monthly payments are based.


Pricing and other terms and conditions of a Price Protection Plan offered to Eligible Households receiving HEAP benefits must be the same as those offered to all Vendor’s other customers taking delivery of the type of fuel specified in the Price Protection Plan.


H.
A transfer of benefits will be made with written authorization from MaineHousing or the Subgrantee, if required by MaineHousing, in the following circumstances:



1.
If a Household changes Vendors or source of heating, any credit balance will be returned to MaineHousing or the Subgrantee within thirty (30) days of written notification. 



2.
If a Household moves out of the State or does not receive deliveries or other services for twelve (12) months, any credit balance will be forwarded to MaineHousing, or in the event MaineHousing has required the Subgrantee to pay the benefit amount to the Subgrantee.



3.
In other cases deemed appropriate by MaineHousing, or in the event MaineHousing has required the Subgrantee to pay the benefits the Subgrantee; provided that if a recipient dies, or is institutionalized, or is no longer a member of a Household and there are no remaining Household members, the Vendor will return any credit balance to MaineHousing or the Subgrantee, as the case may be.



4.
In the event the Household requests a change of Vendor, the Subgrantee will be responsible for contacting the original Vendor to review and verify any outstanding deliveries made after the first day of the Program Year.


I.
The HEAP benefit may not be sold, released or otherwise conveyed, with or without consideration, by the Household, or the Vendor, without written authorization from MaineHousing. MaineHousing will only authorize such conveyances when circumstances arise which prevent the Household from using the benefit and MaineHousing determines such conveyance is in the best interest of the Household and is consistent with the intent of HEAP. 


J.
Households will be required to refund any overpayment of HEAP benefits.  A request for refund will be made by the Subgrantee or MaineHousing. If the required refund is not made, the Household will be declared ineligible to receive benefits for the next Program Year.  Any decision under this Section 5.J. is subject to the Household's right to request a fair hearing pursuant to Section 14 of this Rule.


K.
If a Household has received a HEAP benefit for the current Program Year from another state and qualifies for assistance in the State, the amount of the out-of-state benefit will be deducted from the benefit to be received.


L.
The amount of HEAP benefit received by Roomers and Boarders will be calculated on the basis of the room or rooms in a Dwelling Unit in which the Roomer or Boarder exclusively resides.  No other room in the Dwelling Unit will be considered for the purpose of calculating the amount of a Roomer's or Boarder's HEAP benefit.


M.
Except as may be expressly provided for elsewhere in this Rule, the amount of HEAP benefits payable to an Eligible Household will be based upon information submitted by the Household current as of the Date of Application for HEAP benefits. 


N.
Households are entitled to a refund of any overpayment they have made to Vendors, but only to the extent that such overpayment can be documented and demonstrated to be the Household's funds and not HEAP funds.  All such requests must be first submitted to Subgrantees and approved by MaineHousing in writing before the refund is made, as further described in the HEAP Handbook.

6.
Clean, Tune, and Evaluate Demonstration Program
MaineHousing is allocating funds for a CTE demonstration program.  MaineHousing will distribute funds allocated to the demonstration program pro rata among the Service Areas such that each Service Area is allocated a percentage of the total funds allocated to the demonstration program that is equal to the percentage of total HEAP funds allocated to the Service Area in the Program Year.  MaineHousing will use the funds to pay for CTE services for Eligible Households.  To receive CTE services under the demonstration program, an Eligible Household must reside in a single family home owned by members of the Household and have an inefficient heating system.  MaineHousing will select Eligible Households for CTE services under the demonstration program based on certified HEAP applications on record for the current Heating Season, heat-load consumption data, Vendor recommendations, prior CTE records, and the age of heating systems.

The CTE services will be performed by qualified oil burner technicians  in accordance with the State’s Oil and Solid Fuel Board’s regulations and will include brushing and vacuuming heating appliance heat exchangers, warm air furnaces, boilers (steam or hot water), flue passages, and flue connectors; lubricating motors and bearings; replacing belts, filters, and electrodes; replacing and correcting the size of nozzles; performing combustion efficiency testing; and any other cleaning procedures recommended by the manufacturer.  MaineHousing will endeavor to use qualified oil burner technicians who have entered into a Vendor Agreement with MaineHousing for the current or upcoming Heating Season.
The qualified oil burner technicians will provide MaineHousing with CTE reports which address each of the required services.  MaineHousing will review the CTE reports and will determine what, if any, additional services are necessary.

7.
Energy Crisis Intervention Program 

A.
Eligibility. 



1.
A Household is eligible for ECIP if its members’ lives are threatened by an Emergency or Energy Crisis situation and the Household is income eligible for one of the following time periods, or eligible for HEAP, whichever allows eligibility:

a.
The twelve (12) calendar months immediately preceding the Date of Application;

b.
The three (3) calendar months immediately preceding the Date of Application; 

c.
The calendar month immediately preceding the Date of Application; or

d.
The thirty (30) days immediately preceding the Date of Application.



2.
In determining what constitutes an Emergency with respect to utility terminations, ECIP Component A shall grant assistance when an Eligible Household has received a disconnection notice and has exhausted its ability to negotiate and pay the terms of a reasonable payment arrangement.

3. Only homeowners are eligible for ECIP Component B benefits.
4. The Subgrantee will determine whether the Household is experiencing an Energy Crisis or Emergency on the Date of Application.


B.
Maximum ECIP Benefits.

1. The maximum annual ECIP Component A benefit per Household is $200.


2. The maximum annual ECIP Component B benefit per Household is $2,500.


C.
Allowable uses of ECIP Component A benefits are as follows:



1.
Up to $200 for fuel delivered in an Emergency, utility emergencies or heating system repair occasioned by an Emergency.



2.
No more than fifty (50) gallons of heating oil, kerosene, or propane, or one‑half cord of wood shall be delivered during non-business hours of the Subgrantee. Emergency heating system repairs, performed during non‑business hours of the Subgrantee, are allowable if the repair work is performed by a licensed oil burner repair person and the Household signs a release indemnifying the Subgrantee from responsibility for the quality of the work performed and eligibility of the Household.  The Subgrantee will obtain the Household's signature on the Release after receipt of a bill or notification that the expense was incurred during its non‑business hours.  


3.
Allowable expenditures under this Section 7.C. include Emergency fuel deliveries, utility costs with final disconnect notice, surcharges, charges for reconnection, service, or penalties, emergency heating system repair or replacement.  Utility costs may be for the use of water, if the water is directly related to the operation of the heating system.


D.
ECIP Component B may be used to repair or replace dangerous, malfunctioning, or inoperable heating appliances or systems in Dwelling Units which pose a threat to the health and safety of the members of the Household and for activities as provided in Section 8.D.1. 


E.
ECIP will be administered pursuant to the requirements of the HEAP Act.



1.
The Subgrantee will provide the Applicant written notice of denial within three (3) business days of a decision.


2.
The Subgrantee will process an ECIP application for any Applicant who it reasonably believes qualifies for assistance.  



3.
Payment to Vendors will be in accordance with Section 5 of this Rule. 



4.
If a Household receives an ECIP benefit and the Subgrantee or MaineHousing subsequently determines that the Household was not eligible to receive the ECIP benefit, MaineHousing or the Subgrantee may require the Household to repay the amount of the ECIP benefit to MaineHousing, or in the event MaineHousing has required the Subgrantee to pay the benefit amount to the Subgrantee, or MaineHousing or the Subgrantee, as applicable, may setoff or deduct the amount of the ECIP benefit received by the Household from the Household's HEAP benefit during the Program Year.

8.
HEAP Weatherization and CHIP.

A.
Purpose.  The purpose of HEAP Weatherization and CHIP is to supplement the Weatherization Assistance Program.

B. 
Program and Allowable Costs.  Subgrantees shall administer and operate HEAP Weatherization and CHIP in their Service Areas.  HEAP Weatherization and CHIP cover the activities allowed pursuant to Section 8.D. and 8.E. of this Rule and any other cost authorized by MaineHousing incurred to reduce an Eligible Household's heating costs, to repair or replace dangerous, inefficient, defective or inoperable heating systems, to protect or enhance the effectiveness of installed Weatherization Materials, or to perform emergency repairs necessary to address conditions that poses an immediate threat to the health or safety of one or more members of an Eligible Household.


C.
Eligibility.  A Household shall be eligible for HEAP Weatherization and CHIP if the Household is eligible for HEAP benefits pursuant to Section 2 of this Rule.


D.
CHIP.  Households otherwise eligible for HEAP benefits are eligible for CHIP benefits, to the extent of available funding, to repair or replace dangerous, malfunctioning or inoperable heating systems in the most cost-effective manner.



1.
Allowable uses - CHIP funds may be used only for repair or replacement of dangerous, malfunctioning or inoperable heating appliances or systems which pose a threat to the health and safety of members of the Eligible Household, including: 




a. 
Cleaning, tuning and evaluating oil or gas systems;




b. 
Cleaning and servicing solid fuel systems;




c. 
Replacing oil or gas burners;




d.  
Replacing cracked heat exchangers;




e. 
Replacing or converting oil, gas, electric or solid fuel heating systems;




f. 
Sealing and insulating heating system pipes or ducts in unconditioned spaces;




g. 
Installing electrical or mechanical furnace ignition systems;




h. 
Replacing or relocating thermostats and anticipator adjustment;




i.
Baffling of the combustion chamber;




j.
Optimizing the firing rate;

k. Cleaning the chimney, installing smoke alarms or fire extinguishers, or making other repairs necessary to bring the heating system into compliance with applicable codes;
l. Smoke alarms;
m. Fire extinguishers;
n. Other measures necessary to bring heating systems into compliance with applicable State and local codes as defined by the State’s Oil and Solid Fuel Board; and
o. Other measures necessary to correct any heating system problems which pose an immediate threat to the health and safety of the Household members.



2.
Rental Units - A limited CHIP benefit in an amount not to exceed $300 may be used to make minor repairs, clean, tune and evaluate a heating appliance or system in:




a.
A Dwelling Unit rented by an Eligible Household and owned by a person or entity that is not eligible under HEAP; or




b.
An apartment building or other multi-unit residential rental facility containing two (2) to four (4) units if fifty percent (50%) of the Tenants in the building or facility are Eligible Households; or




c.
An apartment building or other multi-unit residential rental facility containing more than four (4) units if sixty-six percent (66%) of the Tenants in the building or facility are Eligible Households.




The Subgrantee must obtain the written permission of the owner of the Rental Unit prior to performing any work on the heating system unless the Tenant has exercised his or her right under 14 M.R.S.A. Section 6026 to make certain repairs.



3.
Proof of Ownership - The Subgrantee shall make reasonable efforts to verify ownership of all Dwelling Units and Rental Units prior to performing any work. Verification will consist of obtaining a copy of or personally viewing acceptable proof(s) of ownership which may include a copy of the deed, mortgage, real estate tax bill, statement from the local tax assessor, town clerk or similar municipal official, or a bond for a deed.



4.
Reworks - A Dwelling Unit previously serviced pursuant to CHIP may be serviced again only if one of the following criteria exists or MaineHousing has given its prior approval for such work:




a.
The rework takes place within 6 months of completion of the original service;




b.
The rework is required because the previous services are the proximate cause of an immediate threat to the health and/or safety of the Dwelling Unit; or




c.
A lack of required quality of work is detected or materials billed were not installed.



5.
Dwelling Unit eligibility restrictions - A Dwelling Unit will not be eligible under CHIP if it has been designated for acquisition or clearance by a federal, state, or local program or order; or if the Dwelling Unit is in such poor structural condition that the service provided under CHIP would not be effective; or if the Dwelling Unit has been damaged by fire, flood or an act of God and repair of the damage is covered by insurance.



6.
Inspection of heating systems and work performed - MaineHousing or its agents may inspect a percentage of the repairs and replacements completed with CHIP funds to ensure program compliance.  In addition, the Subgrantee shall perform a final inspection on all completed repairs and replacements with CHIP funds, which inspections will include an evaluation to determine:




a.
Compliance with applicable codes;




b.
That all work performed was authorized by the Subgrantee;




c.
The combustion efficiency level of the appliance or system where technically feasible.


7.
Maximum Benefit.  The maximum lifetime CHIP benefit per Dwelling Unit is $2,500.  


E.
HEAP Weatherization.  Households which are eligible for HEAP benefits are eligible for HEAP Weatherization, to the extent of available funding.



1.
Allowable Uses - HEAP Weatherization shall be used for the activities allowed under the Weatherization Assistance Program.



2.
Lead Hazard Requirements.  Dwelling Units and Rental Units constructed prior to 1978 are presumed to contain lead paint.  The Subgrantee shall provide all Applicants residing in Dwelling Units and Rental Units constructed prior to 1978 with the United States Environmental Protection Agency pamphlet entitled, “Protect Your Family from Lead in Your Home,” at least ten (10) days prior to the commencement of any HEAP Weatherization activities.  Lead paint abatement is not an eligible activity under HEAP Weatherization or the Weatherization Assistance Program.  However, costs incurred in taking precautions when drilling or sawing through walls or floors to insulate or implement other eligible weatherization activities, may be included in the cost of the weatherization activity covered by HEAP Weatherization.  All installation contractors and subcontractors performing weatherization activities under HEAP Weatherization must follow lead-safe weatherization practices.  MaineHousing requires that at least one employee of each installation contractor or sub-contractor be a certified lead-safe installer.  Lead paint hazards beyond the scope of weatherization activities under HEAP Weatherization shall be referred to the appropriate agency with authority. 


F.
Delivery of Services.  Subgrantees shall be responsible for delivering HEAP Weatherization and CHIP services and Weatherization Materials to Households that are eligible pursuant to this Section and for ensuring that all services provided pursuant to this Section are delivered and completed in a good and workmanlike manner.  All eligible Dwelling Units currently being weatherized will receive priority for CHIP services.  If Subgrantees contract for services, contractors must be duly authorized and licensed to provide such services, if required by law.  To the maximum extent practicable, Subgrantees will engage volunteers, training participants, and public service employment workers  for the purpose of providing the services allowed pursuant to this Section.

9.
Indian Tribes.


A.
Direct Allocation to Indian Tribes.  Indian Tribes may receive a direct allocation of HEAP funds from the Secretary of the United States Department of Health and Human Services pursuant to the HEAP Act.  The amount of the direct allocation is determined by MaineHousing based on the number of Applicants who are members of the Indian Tribe and certified as Eligible Households during the previous Program Year.


B.
Agreements with Indian Tribes.  If an Indian Tribe receives a direct allocation of HEAP funds, MaineHousing will enter into an agreement with the Indian Tribe and the Subgrantees which, at a minimum, prohibits the duplication of benefits and services under the Programs to members of the Indian Tribe and provides for the coordination of services and administration of the Programs to prevent such duplication. 

10.
Administration of the Programs.


A.
HEAP Handbook.  Subgrantees should refer to the HEAP Handbook to determine how to perform and execute a particular responsibility or function.   The HEAP Handbook is a resource and guide for the administration of the Programs.  It also serves as a manual designed to assist Subgrantees understand the procedures for operating the Programs. This Rule shall control in the event of any inconsistency between the HEAP Handbook and this Rule.


B.
Conflict of Interest.  No employee, officer, board member, agent, consultant or other representative of Subgrantee who exercises or has exercised any function or responsibility with respect to the Programs' activities or who is in a position to participate in a decision-making process or gain inside information with regard to these activities, may obtain a financial interest or benefit from the Programs' activities or benefits or have in an interest in any contract, subcontract or agreement regarding the Programs' activities, or the proceeds thereunder, which benefits him or her or any person with whom he or she has business or family ties.


C.
Confidentiality.
Any information obtained by the Subgrantee, its employees, agents, contractors or other representatives in the administration of the Programs, including, without limitation, any information about an Applicant or Household (e.g. the name, address of phone number, household income, assets or other financial information, benefits received), whether obtained from the Applicant or Household or from a third person, shall be kept confidential and shall not be made available for public inspection or released to any person, entity or agency unless:

1.
The Applicant or Household gives written consent to release such information and only to the extent permitted by the release;

2.
MaineHousing, the Subgrantee or other agency directly involved in the administration of the Programs requires such information for audit, monitoring, management, evaluation or record-keeping purposes;

3.
The Applicant or Household, or his/her representative, as authorized in writing requests such information for participation in a fair hearing; or

4.
Disclosure is required by law.



Subject to applicable confidentiality requirements, the HEAP staff of a Subgrantee shall provide to its Weatherization Assistance Program staff an Applicant's HEAP application file within thirty (30) days of the determination of HEAP eligibility.

D.
Recordkeeping; Reporting and Accounting.  Subgrantee shall comply with the following record-keeping, reporting and accounting requirements:


1.
Subgrantee shall maintain full and correct books, payroll reports, financial statements and other records in connection with its administration of the Programs, including at a minimum, the amount and disposition of the Programs' funds received by the Subgrantee and the total cost necessary to administer the Programs. Subgrantee shall keep such records separate and identifiable from the records for Subgrantee’s other business and activities.  MaineHousing and its representatives shall have the right to examine such records at reasonable times upon reasonable notice by MaineHousing.  Grantee shall furnish copies of any such records requested by MaineHousing.  All records must be retained by the Subgrantee for a minimum of three (3) years.  In cases of litigation, other claims, audits, or other disputes the Subgrantee will retain all relevant records for at least one (1) year after the final disposition thereof.


2.
Subgrantee shall comply with all reporting requirements of MaineHousing.  Subgrantee shall submit to MaineHousing an annual budget prior to each Program Year.  Within ninety (90) days after the close of the Subgrantee's fiscal year, Subgrantee shall furnish to MaineHousing an annual financial statement of Subgrantee, prepared by a independent certified public accountant in accordance with generally accepted accounting principles consistently applied, generally accepted auditing standards consistently applied, and OMB Circular A-133, if applicable.


E.
MaineHousing will prepare and submit to the Secretary of the United States Department of Health and Human Services an annual State Plan for HEAP in conformity with the provisions of the HEAP Act.  MaineHousing will notice a public hearing for the purpose of taking comments on the State Plan and will also prepare a transcript of such comments.

11.
Monitoring.  

MaineHousing will conduct program and fiscal monitoring of Subgrantees for compliance with Federal and State rules and regulations in a manner consistent with applicable state law, as may be amended from time to time, and the HEAP Act.

12.
Noncompliance.


A.
A notice will be sent to the Subgrantee in the event it fails to comply with any provision of this Rule and the provisions of other applicable law.  The notice will set forth the specific violation and allow a reasonable time period for response by the Subgrantee.  Upon review and consideration of any responses, MaineHousing will notify the Subgrantee in writing of any action to be taken and will establish a reasonable time period within which the action must be taken.


B.
Upon written request from the Subgrantee, MaineHousing will provide the Subgrantee with technical assistance aimed at curing and preventing a recurrence of the circumstances that gave rise to the violation.


C. 
Failure to remedy its failure to comply will result in a Notice of Termination of Sub-Grant, stating the cause and effective date of the termination.

13.
Procurement.


General procurement procedures are as follow:


A.
The Subgrantee must ensure that all procurement of materials, property or equipment with HEAP funds is conducted in a manner to provide open and free competition among providers and to avoid any appearance of impropriety.


B.
The Subgrantee must implement written standards to govern the performance of its officers, employees or agents engaged in the award of contracts and the administration of HEAP funds.  The standards shall, at a minimum, include the following prohibitions and requirements:



1.
No employee, officer or agent of the Subgrantee shall participate in the selection, award or administration of a contract where to his or her knowledge any of the following persons or entities may possibly benefit from the selection, award or administration of such contract:




a.
The employee, officer or agent of the Subgrantee.




b.
A member of the immediate family of the employee, officer or agent.




c.
A partner of the employee, officer or agent.




d.
An organization in which any person described in subparagraphs (a) through (c) has a financial interest or with whom said person is negotiating or has any arrangement concerning prospective employment.



2.
No employee, officer or agent of the Subgrantee shall solicit or accept gratuities, favors or anything of monetary value from a contractor or potential contractor.



3.
The Subgrantee agrees not to employ any person while he or she, or a member of his or her immediate family, is an officer or agent of the Subgrantee or exercises supervisory authority over that person.



4.
Disciplinary actions to be applied for violations of the written standards.


C.
Proposed procurement actions shall follow a procedure to assure the avoidance of purchasing unnecessary or duplicative items.  Where appropriate, an analysis shall be made of lease and purchase alternatives to determine which would be the most economical and practical procurement.


D.
Solicitations for goods and services shall be based upon a clear and accurate description of the technical requirements for the material, product or service to be procured.


E.
The Subgrantee shall make positive efforts to utilize small and minority-owned businesses as a source of supplies and services. Such efforts shall allow these sources the maximum feasible opportunity to compete for contracts which utilize HEAP funds.


F.
Any information concerning contract requirements which personnel share with one prospective contractor must be shared with all prospective contractors to whom the Subgrantee has sent bid materials.


G.
Some form of price or cost analysis shall be made in connection with every procurement action.


H.
Awards shall be made to the bidder whose bid is responsive to the requirements set forth in the Invitation to Bid or Request for Proposals and is most advantageous to the recipient, price and other factors considered.  Bid awards shall be in writing.  The identity of the successful bidder shall be disclosed to all bidders.


I.
The Invitation to Bid or Request for Proposals must: 



1.
Identify all requirements which prospective bidders must fulfill.



2.
Identify all factors which MaineHousing or the Subgrantee will consider in evaluating bids; 



3. 
Establish relative weights of all factors, including cost, by means of which MaineHousing or the Subgrantee will rank bids; and



4. 
Establish the maximum amount of the contract, its duration, and its geographical scope and states that failure to execute the contract will result in bid disqualification.


J.
The Invitation to Bid or Request for Proposals shall include the following provisions:



1.
The contract award may be subject to prior approval by the MaineHousing; 



2.
Any and all bids may be rejected when it is in the interests of MaineHousing or the  Subgrantee to do so;



3.
All bids constitute firm offers which may not be withdrawn for a specified period of time from the bid opening;



4.
The submission of a bid constitutes acceptance of the terms and conditions of the Invitation to Bid or Request for Proposals; and



5.
All bids must be sealed and received by the specified contact person prior to a specified time for a bid opening at a specified time and location.


K.
Contracts shall be made only with responsible contractors who possess the potential ability to perform successfully under the terms and conditions of a proposed procurement.  Consideration shall be given to such matters as contractor integrity, record of past performance, financial and technical resources or accessibility to other necessary resources.


L.
The following provisions must appear in all contracts where procurement is, in whole or in part, HEAP funded:



1.
Contracts other than small purchases shall contain provisions or conditions which provide for administrative, contractual, or legal remedies for violation of its terms, and provide for such sanctions and penalties as may be appropriate.



2.
All contracts in excess of $10,000 shall contain provisions for their termination by the Subgrantee. In addition, such contracts shall describe conditions under which the contract may be terminated for the frustration of the contract's purpose.



3.
All contracts awarded in excess of $10,000 by Subgrantees and their contractors shall contain a provision requiring compliance with Executive Order 11246, entitled “Equal Employment Opportunity”, as amended by Executive Order 11375, and as supplemented in Department of Labor Regulations (41 CFR Part 60).



4.
All contracts and sub-grants for construction or repair shall include a provision for compliance with the Copeland “Anti‑Kickback” Act (18 USC 874) as supplemented in Department of Labor Regulations (29 CFR, Part 3).



5.
Where applicable, all contracts awarded by Subgrantees in excess of $2,000 for construction contracts and in excess of $2,500 for other contracts which involve the employment of mechanics or laborers for work financed in whole or in part by HEAP funds shall include a provision requiring compliance with Sections 103 and 107 of the Contract Work Hours and Safety Standards Act (40 USC 327‑330) as supplemented by Department of Labor Regulations (29 CFR Part 5).  These requirements do not apply to the purchases of supplies or materials or articles ordinarily available on the open market, or contracts for transportation or transmission of intelligence.



6.
All contracts (except those awarded by the small purchases procedures) awarded by Subgrantees shall include a provision to the effect that:




a.
MaineHousing, the federal grantor agency, the Comptroller General of the United States, or any of their duly authorized representatives, shall have access to any books, documents, papers, and records of the contractor which are directly pertinent to that specific contract.




b.
The contractor must place the same provision as stated in Section 6.a. above in any subcontract required by this Rule to contain such provision were it awarded directly by the Subgrantee.



7.
Subgrantees shall require contractors to maintain all required records for three years after final payments have been made and all other pending matters are closed. If an audit, litigation or other action involving records is commenced before the end of the three year period, the records must be retained until all issues arising out of the action are resolved or until the end of the three year period whichever is later.



8.
Contracts and subcontracts of amounts in excess of $100,000 shall contain a provision which requires compliance with all applicable standards, orders, or requirements issued under Section 306 of the Clean Air Act (42 USC 1857(h)), Section 508 of the Clean Water Act (33 USC 1368), Executive Order 11738, and the United States Environmental Protection Agency (EPA) Regulations (40 CFR Part 15).  The provision shall require a reporting of violations to the grantor agency and to the EPA's Assistant Administrator for Enforcement (ENM‑329).


M.
The Subgrantee shall request and obtain written approval from MaineHousing for any agency procurement contract, agreement or bid proposal prior to its award when:



1.
The procurement is for furnishing any of the work or services provided for in a sub‑grant agreement with Subgrantee; 



2.
The procurement, at least a portion of which is HEAP funded, is expected to exceed $10,000; or



3.
The proposed procurement is either a sole source procurement or a procurement resulting from a single bid or proposal, in which the aggregated expenditure is expected to exceed $5,000, at least a portion of which is HEAP funded.


N.
A system for contract administration shall be maintained to ensure contractor conformance with terms, conditions and specifications of the contract and to ensure adequate and timely follow‑up of all purchases.


O.
Procurement records and files for purchases in excess of $500 shall include:



1.
the basis for contractor selection.



2.
a justification for lack of competition when competitive bids or offers are not obtained.



3.
the basis for award cost or price.



4.
an executed contract if one is required.


P.
In the case of individual purchases between $500 and $2,500, the Subgrantee shall:



1.
Perform a price survey for the required items or services; 



2.
Receive and document price quotations or bids from at least three reputable contractors; and



3.
Purchase the items or services from the vendor whose bid or proposal will be the most advantageous to the Subgrantee, price and other relevant factors considered.


Q.
In the case of individual purchases of $500 or less, at least a portion of which is HEAP funded, the Subgrantee may purchase items or services from the most convenient supplier provided the price is reasonable.


R.
Except as provided in Section 13.Q., a competitive and sealed Invitation to Bid or Request for Proposals along with advertisement thereof and executed contracts are required for all other procurements.



1.
The Subgrantee must publish a newspaper advertisement in, at a minimum, the newspaper with the greatest circulation in the Subgrantee's Service Area, with enough time prior to the bid opening to permit prospective bidders to obtain, prepare and submit bids.  The newspaper advertisement shall, at a minimum, provide for the following:




a.
A concise description of the materials, supplies or services to be procured; 




b.
The Subgrantee's contact person from whom prospective bidders may obtain bid materials; 




c.
The deadline for delivery of sealed bids, including time of day and the time and place for the bid opening; and




d.
A statement that the advertisement is subject in all respects to the terms and conditions of the Invitation to Bid or Request for Proposals.



2.
The Invitation to Bid or Request for Proposals must be mailed or delivered to no less than three (3) prospective contractors who the Subgrantee reasonably expects to submit a bid.


S.
Notwithstanding other provisions of this Rule, procurement of goods and services from a sole source is allowed when:



1.
Procurement pursuant to the other requirements of this Section 13 is infeasible; or



2.
Public exigency or emergency will not permit a delay necessary for competitive solicitation, or a specific item or service is available from only one source.



A written statement justifying the use of sole source procurement shall be included in the 




Subgrantee procurement file.

T.
MaineHousing will not reimburse the Subgrantee for procurements which are not made and documented in accordance with this Rule, including:



1.
Documentation of the basis of contractor selection, including the method by which multiple price quotations from varying contractors were compared and evaluated.



2.
Documentation of the basis for the contract award amount, including the estimate for materials or services which the Subgrantee expects to procure by means of the subcontractor.


U.
MaineHousing may permit procurement by methods other than as provided in this Rule upon the written request from a Subgrantee that sets forth the justification for any deviation.


V.
MaineHousing may require that all bid materials be submitted to MaineHousing for its prior written approval.


W.
Any decision to reject all bids shall be adequately supported and set forth in writing.


X.
Neither MaineHousing nor the State assumes any liability in the event of protests, disputes, or breaches of contract.


Y.
Property management requirements are as follow:  



1.
Each Subgrantee shall maintain and update an accurate listing of all property, tools and equipment retained in its inventory which have a unit cost of more than $300 and are purchased in whole or in part with HEAP funds.



2.
Each Subgrantee shall obtain prior approval from MaineHousing for the purchase of any motor vehicle, equipment, single inventory item or tool with an acquisition cost of $10,000 or more at least a portion of which is HEAP funded.



3.
The Subgrantee shall request and receive approval from MaineHousing for the disposition of any equipment, single inventory item or tool with a unit acquisition cost of $1000 or more, or any motor vehicle, regardless of acquisition cost, purchased in whole or in part with HEAP funds.  MaineHousing reserves the right to require reprogramming the entire resale amount.  



4.
Prior to the sale of any vehicle approved for disposition, purchased in whole or in part with HEAP funds, the Subgrantee shall:




a.
Prepare a bid announcement which identifies each vehicle, describes its condition and states that the highest bid on each vehicle will be accepted.




b.
Advertise the bid announcement in a newspaper of general circulation within the Subgrantee's Service Area for 3 days prior to a public sale.  The terms of the advertisement shall specify that the Subgrantee will only accept sealed bids submitted by a certain date and time.  The advertisement shall also notify potential bidders that the bid announcement will be mailed to them in advance upon request.




c.
Prepare a notice of bid award to be mailed to all bidders.




d.
Prepare title transfer documents.




e.
Agree to reprogram the proceeds from the vehicle sale into the current HEAP budget.



5.
The Subgrantee must retain documentation relative to all bid solicitations, awards and transfers of title for no less than three (3) years from the date of sale.



6.
The Subgrantee shall follow identical procedures as in Section 13.Y.4.b. above in the case of the sale of any other property purchased in whole or in part with HEAP funds, with the qualification that like equipment or materials may be sold and listed in the bid announcements in lots, with quantities identified.

14.
Fair Hearings.


A.
Households are entitled to request a hearing in accordance with the Maine Administrative Procedures Act, Title 5, Chapter 375, whenever:



1.
An application for HEAP benefits is denied for reasons other than a failure to provide complete documentation or that an arithmetical or computational error was made in determining the amount of HEAP benefits; 



2.
Its application is neither denied nor approved within the time period prescribed in Section 4.B. for reasons other than the Household's lack of cooperation in providing necessary and reasonable documentation; 



3.
It disputes the amount of its HEAP benefit; or



4.
A refund for overpayment is requested from the Household.

The Household must submit to MaineHousing a written request for a hearing no later than thirty (30) calendar days from the postmarked date of notification from the Subgrantee denying, limiting or otherwise refusing to pay HEAP benefits.  If the reason for a refusal to pay benefits is as set forth in Section 14.A.2., then the written request for a hearing must be submitted to MaineHousing within 30 days of the end of the prescribed period.


B.
Hearings held pursuant to this Section 14 shall be conducted by the Director of MaineHousing (or his/her designee), the Administrative Hearings Unit of the Maine Department of Labor, or such other contractor selected by MaineHousing.   MaineHousing or any party may receive a transcript of the hearing upon payment of the reasonable cost for the production thereof.


C.
The Appellant in any hearing will be allowed up to forty (40) days after the close of the hearing to submit a brief.  A responsive brief, if any, must be filed within thirty (30) days of the Appellant's brief.  No party may submit a brief unless a notice of intent to do so is filed with, as the case may be, the hearing officer who presides over the hearing or the Director of MaineHousing within five (5) days of the close of the hearing.  No reply briefs will be allowed, unless specifically permitted by the Director of MaineHousing upon motion and a showing of good cause.  Within thirty (30) days of the hearing's conclusion or the expiration of the time period within which to submit briefs, the hearing officer, if someone other than the Director of MaineHousing, will prepare a recommended hearing decision.  Copies of the recommended decision will be provided to all parties.  The parties shall be allowed no more than ten (10) days after the date of the recommended decision to submit responses or exceptions to the recommended decision.  Responses or exceptions, to the extent filed, are hereby deemed part of the hearing record.  All responses or exceptions which are timely filed will be forwarded to the Director of MaineHousing.


D.
A final decision and order will be made by the Director of MaineHousing in writing within thirty (30) days of receipt of the hearing officer's recommendation or within thirty (30) days of any responses or exceptions timely filed.  In the event the Director of MaineHousing presides over a hearing, s/he shall render his/her decision and order within thirty (30) days of the hearing's conclusion or thirty (30) days of the expiration of the period within which to file responses or exceptions to the recommended decision.  The Director's decision and order shall include findings of fact sufficient to apprise the parties of its basis.  A copy of the decision and order will be provided promptly to each party to the proceeding or his represent​ative of record.  Written notice of the party's right to appeal the decision and other relevant information will be provided to the parties at the time of the decision and order.  The decision and order will be implemented by the Subgrantee no later than seven working days after receipt unless stayed on appeal.

15.
Additional Provisions.


A.
Other Laws.  If this Rule conflicts with any provision of applicable federal or State law, including without limitation the Act and the HEAP Act, such federal or State law shall control.


B.
Additional Requirements.  This Rule does not preclude such additional or alternative requirements as may be necessary to comply with the Act and the HEAP Act.


C.
Pool of Eligible Households.  This Rule establishes a pool of eligible applicants but does not preclude additional reasonable criteria and does not confer any automatic right or entitlement on any person or entity eligible hereunder.


D.
Availability of Funds.  Assistance provided pursuant to this Rule is conditioned on the availability of HEAP funds.


E.
Waivers.  Upon determination for good cause, the Director of MaineHousing or the Director's designee may, subject to statutory limitations, waive any provision of this Rule.  Each waiver shall be in writing and shall be supported by documentation of the pertinent facts and grounds for the waiver.


F.
Final Action.  The Director of MaineHousing, individually or by exercise of the delegation powers contained in the Act, shall make all decisions and take all action necessary to implement this Rule.  Such action of the Director shall constitute final agency action. 

BASIS STATEMENT:  The purpose of the amendment is to make technical corrections to the HEAP Rule; to set forth the prices oil and kerosene suppliers may charge for fuel for HEAP recipients; and to establish a program to clean, tune and evaluate heating systems.  The amendment provides the following pricing options from among which oil and kerosene Vendors must choose for their HEAP recipients:  (1) a Margin Over Rack, established by region and fuel type, for Home Energy deliveries paid with HEAP funds; (2) a Margin Over Rack, established by region and fuel type, for Home Energy deliveries to HEAP recipients for an entire heating season; and (3) a $.07 Discount Off Retail for Vendors who give the Discount Off Retail for all Home Energy deliveries to HEAP recipients in a heating season. 

PUBLIC COMMENT:  MaineHousing held a public hearing on May 24, 2007 to receive comments on the proposed changes to the HEAP Rule and State Plan.  Oral comments were received at the public hearing from Tim King, Executive Director of Washington Hancock Community Action Agency (“WHCA”); Eric McVay, son of a consumer from Hampden; Charles Birdsall, President of No Frills Oil Company (“Birdsall”); John Wheeler of CN Brown Company (“CN Brown”); Dick Guerette of Winthrop Fuel Company (“Winthrop”); Steve Hoad, a consumer from Windsor; Jamie Py, President of Maine Oil Dealer’s Association (“MODA”); Don Blanchard, Sr. of Blanchard’s Energy (“Blanchard”); Marc Lacasse, President of Augusta Fuel Company (“Augusta Fuel”); Ed Democracy, Treasurer of Portland Tenants Union (“Portland Tenants”); Eric Adams of Sandy River Fuel (“Sandy River”); Heather Curtis, Secretary of the Munjoy Hill Neighborhood Organization (“Munjoy Hill”); Dave Page of Spring Brook Fuel (“Spring Brook”); Alan Joseph, owner of Coastal Energy (“Coastal”); Rob Shibley of Bob’s Cash Fuel (“Bob’s”); Glen Sakahaur of McKusick Petroleum (“McKusick”); Jesse Jellison of Jellison Fuel (“Jellison”); Joel Gilbert of Livermore; and Herb Benner of Moonlight Fuel (“Moonlight”).

Written comments were received from Fenwick Fowler of Western Maine Community Action (“WMCA”); Rev. Jill Job Saxby, Executive Director of Maine Council of Churches (“Council of Churches”); Thomas Nelson, Executive Director of York County Community Action Corporation (“YCCAC”); Jud Dolphin, State Director of AARP (“AARP”); Charles Newton, Executive Director of Penquis Community Action Program (“PCAP”); Connie Greenleaf of Russ Williams Fuel, Inc. (“Williams”); Ned Bulmer, Director of New Business Development for Irving Oil Corporation (“Irving”); Robert A. Moore, President of Dead River Company (“Dead River 1”); Natalie Friel of Ace Oil Company (“Ace”); Mark Gagnon, President of P. Gagnon and Son, Inc. (“Gagnon”); David Bowen of Swanville; Sandra Tardiff, Grace Whiffen, Albert Curtis, Sr., Paul Cole, Chris Botelho, Wayne Harvey, Heather Harvey, Rhonda Harvey, Jean Hildings, Ronald Carter, Amanda Carter, Dan Carter, Dana Fogg, Pauline LaCrosse, Sandra Friend, Autumn Callahan, Margaret Grierson, Hilda Philip, Freeland Philip, Rose Gaffney, Catherine Gaffney, Phyllis Russell, and one other whose signature is illegible, all program recipients; Tanya Campbell, Lee Feltis, Jr., Michelle York, Sheldon Harvey, Elizabeth Gerlach, Nick Coiley, Edward Burch, Lucy Fuller and John Foster, neighbors of program recipients; and Fay Gaul, Elaine McNulty, Roger Brochu, Donald Lamb, Marian Wikerstrom, Gladys Fullerton, Thomas Moody, Sr., Nadine Tarbox, Russell Lee Willey III, and two others whose signatures are illegible, all individuals.

Both oral and written comments were received from Jack Comart, Litigation Director for Maine Equal Justice Partners (“Equal Justice”); John Murray of Murray Oil (“Murray”); Deanna Sherman, Region Manager for Dead River Company (“Dead River 2”); John Peters, President of Downeast Energy (“Downeast”); Pamela Chapman of Chapman Oil (“Chapman”); and Russell Anderson, a consumer from Waldoboro.

Gagnon, Dead River 2, Birdsall, CN Brown, Sandy River, Bob’s, Chapman, and Bowen all commented that the cost of doing business keeps going up.  Specifically, Dead River 2 said the cost of liquid product inventory and its carrying cost has drastically increased; carrying costs of customer receivables are up; credit card processing fees are almost 3% of the selling price; gas and diesel process are up; and costs of employee benefits are up.  Dead River 1 and Dead River 2 stated that high oil costs have a negative impact on oil dealers. CN Brown and Bowen stated that expenses coupled with the volatile price of oil and retail competition already result in slim margins.  Dead River 2 and Chapman said that it is not the retailers making the money; it is the refineries.  Irving commented that the 2006-2007 heating season was one of the most difficult for Maine oil dealers in recent history.  Williams, Irving, Winthrop, Dead River 1, Dead River 2, Jellison, Coastal, MODA, Bowen, CN Brown, Spring Brook, and Chapman said that the proposed increased discount will cause a financial burden to participating oil dealers.  

Response:  MaineHousing understands the volatility of the price of oil.  This is one of the main reasons Margin over Rack (MOR) and Discount off Retail (DOR) work.  The margin in MOR floats on top of the rack price of oil so even when the price of oil is high, it does not eat into the margin dealers need to achieve.  Likewise with DOR:  the discount is off the retail cash price, which rises and falls with the rack price.  MaineHousing has discussed the MOR option with a number of vendors after the experience of the most recent winter and a benefit to vendors is that the margin is guaranteed (unless the vendor’s cash price is lower and then LIHEAP must receive the lower cash price).  Not only is the margin guaranteed, but it is very often less of a discount than the DOR option.  MaineHousing’s goal is for vendors to make money delivering LIHEAP oil.  MaineHousing is not asking vendors to deliver oil for free.   In response to oil vendors’ concerns that the proposed increased discount will financially burden participating oil dealers, MaineHousing decided not to adopt the originally proposed discounts.  MaineHousing opted instead to seek comment on two alternatives that would not increase the discounts as much.  See the Substantial Change - Reopened Comment Period discussion below.
Williams, Irving, Winthrop, Dead River 1, Dead River 2, Jellison, Coastal, MODA, Bowen, CN Brown, and Spring Brook commented that the proposed change is dramatic.  Irving, Chapman, Dead River 1, and Dead River 2 said that the proposal shifts the burden from the public sector to the dealers and their customers creating a negative impact on dealers’ operating costs.  Irving said the proposed changes would create a subsidy by Maine oil dealers, shifting the burden from the public sector to the oil dealers and their customers. MODA and Sandy River said the discount is a tax.  Jellison, Coastal, Augusta Fuel, Dead River 2, Sandy River, Spring Brook, and Mr. Gilbert expressed concern about how dealers were going to fund the increased discount.  They said that dealers would either have to absorb the cost or pass it on to other customers.  Dead River 2 asked how MaineHousing could be quoted in a newspaper article as saying that the plan is not adding costs to taxpayers when its cost is either a tax to the oil dealer taxpayers or a cost shift to non-HEAP customers.  They also commented that if a dealer were forced to absorb the cost, it would result in cuts elsewhere, most likely in the form of staff reduction.  Augusta Fuel said it understood the proposal’s support but stated there needs to be a middle ground.  Williams said a reasonable compromise would be to keep last year’s prices in effect.

Response:  MaineHousing is not shifting a burden onto oil dealers.  MaineHousing is offering the opportunity to any oil dealer that wishes to participate in LIHEAP to deliver oil at the price MaineHousing is willing to pay.  Nevertheless, in response to oil vendors’ comments that the proposed changes in the DOR program are too dramatic, MaineHousing decided not to adopt the originally proposed discounts.  MaineHousing opted instead to seek comment on two alternatives that would not increase the discounts as much.  See the Substantial Change - Reopened Comment Period discussion below.

Chapman said it bet it could find plenty of ways to cut costs and save money at MaineHousing.  Chapman said Maine is not business friendly and business owners pay taxes three times:  business taxes, personal taxes, and now another HEAP tax.  CN Brown said it was like the Governor telling the MaineHousing Commissioners and staff there is not enough HEAP money so he is expecting them to do the same job for reduced pay to make up the shortfall, even though costs have risen.  Jellison suggested MaineHousing lay off persons to add money to the HEAP fund.  Dead River 2 asked what the administrative cost of the HEAP program taken from HEAP funds to pay for MaineHousing staff was for each of the 2004-2005, 2005-2006, and 2006-2007 heating seasons.  

Response:  MaineHousing is well within the Federal allowable administrative costs for the program.  The administrative cost of the HEAP program taken from HEAP funds to pay for MaineHousing staff was $329,960 for the 2004-2005 heating season and $426,183 for the 2005-2006 heating season and for the 2006-2007 heating season.  The amount of overall administrative funding shared by MaineHousing and the Community Action Agencies remained the same over these years, but work shifted from the Community Action Agencies to MaineHousing in 2005-2006 as did fees to pay for that work.  This change allowed MaineHousing to pay vendors directly on behalf of the clients.  

Chapman said there is a state law that says oil dealers must make a 6% profit.  

Response:  MaineHousing confirmed with the Office of the Maine Attorney General that the proposal does not violate any state law that says oil dealers must make a 6% profit.

Ace said that the Margin Over Rack (MOR) program worked quite well for it.  Ace said the MOR was very close to its retail cost for good customers.  Ace said it intends to participate in the MOR program again unless there are changes that make it less attractive.


Response:  MaineHousing is pleased that the MOR program worked well for Ace.

Equal Justice said that increases in fuel prices are particularly onerous for low-income people, especially disabled and elderly clients who live on fixed incomes which do not rise as fast as fuel prices.  It said that it understood that the proposed changes to the DOR may reduce profit margins for some oil dealers.  Equal Justice said that it regretted that publicly funded programs such as HEAP are not always able to pay market rates.  Equal Justice said it hoped that fuel oil dealers will view HEAP as a public service and not as a major profit center.  Downeast responded that none of the oil dealers view HEAP as a profit center.  The Council of Churches stated that the proposal would have a relatively minimal impact on fuel vendors while making a really positive impact on the lives of HEAP recipients, freeing up more of their limited funds for other essentials such as food and medicine.  In that difference, it said, lays the moral dimension of MaineHousing’s decision.  YCCAC stated that the HEAP plan seeks to achieve that important balance of fairness to the vendors and prudent use of public dollars which we all owe to Maine taxpayers.   Mr. Brochu, Mr. Lamb, Ms. Fullerton, Mrs. Ward, and Mr. Willey all said the low income people of Maine deserve a break and oil companies can afford to help out.

Response:  MaineHousing appreciates the support for its proposal to use the federal funds more efficiently.  MaineHousing agrees that increases in fuel prices are particularly onerous for low-income persons.  MaineHousing’s goal is to better help low-income households and while being fair to oil vendors. 

Williams, Murray, and Irving all said that the increased discount will result in fewer dealers participating in the program.  Murray, Irving, Dead River 2, Downeast, Winthrop, MODA, Blanchard, Augusta Fuel, Chapman, and Spring Brook expressed concern about the dealers’ ability to continue participating in the program.  Blanchard said he will not participate if the changes are adopted.  Murray, Irving, Dead River 2, and Downeast stated that if the increased discount causes fewer dealers to participate, program recipients will have to choose whether to stay with a non-participating company with whom they have a relationship or move to another company.  Augusta Fuel said customers may have to deal with a company that they would rather not deal with.  Murray said oil dealers often help their clients who are out of oil or have broken furnaces but cannot pay.  MODA compared the choice to participate in the program or not to that of dentists choosing whether or not to accept Medicaid because of its limited payments.  Downeast said that when MaineHousing imposes a price on a vendor that sells the product effectively below the marginal cost of service, then the company must raise its prices to other customers, reduce its expenses, or decline to engage in that business.  MODA quoted a dealer who said it could choose not to participate, but a protest against the state would hurt the dealer’s customers.  Mr. Gilbert said that he will lose his commission check if his boss decides not to participate.  Moonlight said if dealers decide not to participate and the guy dragging the hose is out of a job and needs fuel assistance, the program will have added new people with the money saved.

Response:  MaineHousing’s goal is to pay a fair price for LIHEAP oil so that many vendors want to participate.  However, MaineHousing should not spend public dollars so that every vendor can participate.  We think competition is always good in the marketplace.  MaineHousing has chosen to implement an MOR/DOR program rather than go out to bid so that as many dealers as want to can participate. This is the best balance we have been able to achieve between getting the best price and ensuring LIHEAP clients receive the best service from their vendors.  MaineHousing is offering the opportunity to any oil dealer that wishes to participate in LIHEAP to deliver oil at the price MaineHousing is willing to pay. If oil dealers want the business, MaineHousing welcomes the participation.  If dealers determine that no option under the MOR/DOR program covers their operating costs and allows them a reasonable margin, MaineHousing will understand if they choose not to participate.  Since LIHEAP accounts for only 3% of the heating oil sold in Maine, MaineHousing believes that any impact on overall profits to the vendors would not be enough to raise the price on the other 97% of their customers.  Nevertheless, in response to oil vendors’ comments that the proposed DOR changes will cause many dealers not to participate, MaineHousing decided not to adopt the originally proposed discounts.  MaineHousing opted instead to seek comment on two alternatives that would not increase the discounts as much.  See the Substantial Change - Reopened Comment Period discussion below.

In support of the proposed changes, Equal Justice said that HEAP is a voluntary program and Equal Justice understood that the proposed changes might prompt some dealers to drop out of the program. 

Response:  MaineHousing appreciates Equal Justice’s support for the proposed changes even though fewer oil dealers may participate.

Downeast said that HEAP customers should be allowed to make their own decisions as to measures of value including customer service, secure supply, product storage, in-house 24 hour burner service, and service contracts.  Murray, Downeast, Gagnon, Winthrop, MODA, and Bob’s expressed the concern that even if established customers stay with their current dealer, they may lose certain emergency services due to tighter budgets.  Downeast said HEAP customers who choose to receive HEAP oil from another vendor will lose their service contracts from Downeast.  Murray says the changes will cause the following: (1) HEAP recipients will stay with a dealer that does not participate in the program and lose their benefits; (2) dealers who do not participate will be less likely to allow clients to pay later if they are out of oil or have a broken furnace; and (3) customers will leave their dealers who do not participate and the new dealer will be less likely to accept the financial risk of helping a new customer in need.  Murray stated customers who stay with a non-participating dealer will forfeit the HEAP benefit and customers who move to another dealer with whom they have no relationship will not likely be offered the emergency services.  
Response:  MaineHousing supports customer choice and encourages HEAP customers to investigate the options available to them from various oil dealers and choose the one they feel best suits their needs.

Dead River 2 said that MaineHousing was quoted in the newspaper as saying, “[t]he amended rule is fairer to oil dealers … it means that the discount offered by all oil dealers will be comparable, and the additional benefits for HEAP customers will be more evenly distributed.”  Dead River 2 asked how MaineHousing could say this proposal is fairer when its own consultant recognized the difference between business plans of different oil dealers last year.  It further questioned how, given increasing costs, a 400% increase in the HEAP discount could be “fairer to oil dealers?”  Murray, Irving, Dead River 1, Dead River 2, Downeast, CN Brown, and Augusta Fuel questioned the foundation for the proposed changes and said they appear to have no foundation in fact.  Irving said an oil dealer cannot operate long term with a retail margin of $0.33 per gallon; delivery costs can exceed $0.20 per gallon.  Dead River 2 stated that the 1,000 gallon basis for the calculation is flawed and that the 2-year average for their HEAP customers is 560 gallons and is 750-800 gallons for non-HEAP customers.  Dead River 2 also said it believed the difference between the average retail selling price for the margin over rack dealers and the margin over rack price would not result in a $0.17 per gallon difference.  Dead River 2 asked why MaineHousing did not obtain the average selling price of the 51 margin over rack dealers instead of taking the state average to determine the margin over rack customers’ savings Response:  MaineHousing hired Competitive Energy Services to set the 4 margins in the MOR program.  However, there was no scientific way to set the discounts for the DOR program. MaineHousing ultimately made a conservative guess so as to not be overly onerous to vendors.  After a year of actual data, MaineHousing understood that it was off and used the data to determine what would be the correct discount in order to achieve our objective.  MaineHousing and other LIHEAP providers have been using the same assumptions on gallons used per household for many years now.   MaineHousing used the state average to determine MOR customers’ savings because MaineHousing cares about savings for all of HEAP customers – not just those participating in an MOR program.  MaineHousing’s top financial people checked the facts and figures to give further comfort to the Board of Commissioners.   

Dead River 2 asked MaineHousing to name the 51 dealers who selected MOR and were referenced in MaineHousing’s May 10, 2007 letter.

Response:  The following dealers selected MOR and were referred to in MaineHousing’s May 10, 2007 letter:  Ace Oil Corporation; Advanced Energy Products; AJ’s Discount Oil; Arrow Oil; B & B Energy; Bates Fuel Inc.; Bickford Oil Co., Inc.; Casco Oil Company; Dave’s Oil; Desrochers Oil Inc.; Earle’s Heating Oil; Fleurent Fuel; Guerin Associates, Inc.; H & S Construction, Inc.; Hall and Smith Energy, LLC; Heanssler Oil Co., Inc.; Holly’s Heating Oil; Jamison Energy, Inc.; Kaler Oil Company, Inc.; Kents Oil Company; Montgomery Oil Company; P.E. Twitchell, Inc.; Paul’s Oil Service, Inc.; Pelkey Oil Company; Pit Stop Fuels; Porter’s Cash Fuel; Preble Oil Company; Russell Williams Fuel Inc.; Tidewater Oil Company; Vadnais Oil; A & T Fuel; Champagne’s Energy, Inc.; Crowley Energy; Durham Oil Co., Inc.; Family Oil Company; Fielding’s Oil Company, Inc.; Freedom Fuel; Glenburn Fuel Company; Harris Fuel; Hartmann Oil Co., Inc.; Harvest Fuels; Hometown Fuels, Inc.; Maine-ly Heating Oil; Our Oil Company; Ruck Oil Inc.; S.J. Proctor, Inc.; S.O.B. Oil Company; Spang Fuel, Inc.; Swan’s Island Fuel; Valley Gas & Oil Company; and Yorkie Oil Company. 

Dead River 2, Gagnon, Chapman, and Birdsall stated that the paperwork involved in servicing HEAP recipients is getting more complicated and is too burdensome.  Dead River 2 said that it is taking 24-40 hours per location for the people in the field to fill out reports at the end of the year.  Birdsall said that the HEAP reporting requirements are in violation of privacy laws and identity theft laws.  He asked if other dealers in the room were concerned about sharing personal information.  No one responded.  Ace said they do not have a lot of MaineHousing customers so the paperwork is reasonable to handle.

Response:  MaineHousing does not want to burden vendors with extra reporting and has given extensions to vendors who have requested them.  MaineHousing currently receives one annual report from each vendor.  This is actually less reporting than in years past when MaineHousing received reports every 6 months.  The one change to the report this year is that vendors were asked to report the number of gallons purchased with LIHEAP funds.  The information requested on the report is information that vendors track on a regular basis.  HEAP reporting requirements are in compliance with the law.

Bowen, Birdsall, and Blanchard commented that all customers should be treated equally and that selling to HEAP customers at a $0.17 discount while charging full price to other customers is discrimination.  McKusick and Chapman added that MaineHousing is also being discriminatory by not mandating the prices that wood and electric companies can charge as well.

Response:  All customers are not currently treated equally.  While the three vendors above may have one price that they charge all of their customers that is not the norm in the oil business.  Most dealers have discounts and different prices for various groups whether for seniors, neighborhood buying groups, or town facilities.  It should be a competitive market and MaineHousing is a $25+ million buyer.  Shopping around for the best deal is being responsible with public funds.  Wood is a very, very small portion of LIHEAP and electricity is a regulated utility.  They are not comparable. 

YCCAC said that many individuals are members of a fuel purchasing group.  It said the Maine Landlord’s Association, for example, has negotiated discounted fuel prices for their apartments for years and that YCCAC has explored joining with others to get the best value for the dollars they spend on heating their buildings.  

Response:  MaineHousing agrees with YCCAC’s observation that many individuals are members of fuel purchasing groups which allow them to pay a lower price for fuel than other people pay.

Williams, Chapman, Downeast, and Birdsall questioned the effect the proposal has on free enterprise.  Downeast said it took umbrage with a quote in the Times Record by MaineHousing Director Dale McCormick that she does not agree with MODA that “…oil dealers should be allowed to charge whatever they want for the oil they deliver to low-income people who receive HEAP.”  Downeast said the heating oil industry is a classic competitive model; there are numerous sellers, the product is a commodity, and the barriers to entry are relatively small.  Spring Brook said the state doesn’t have the authority to say what margins dealers must make.

Response:  MaineHousing is a proponent of free enterprise. Working in the best interest of Maine’s low-income citizens to design a program which efficiently uses public funds and allows any business in Maine to participate if they so choose will not negatively impact free enterprise.

YCCAC stated that the proposal is long overdue and will enable the state to do what any prudent consumer would do: negotiate for the best price.  It said that the state buys approximately $25 million worth of fuel for low income and elderly residents in a year and taxpayers should insist that the state, using taxpayers’ money, get the best possible price.

Response:  MaineHousing appreciates YCCAC’s support. 

Coastal, Downeast, Winthrop, Dead River 1, Dead River 2, Birdsall, MODA, Sandy River, Bowen, and Augusta Fuel said there was a lack of communication between MaineHousing and the oil dealers.  They said that MaineHousing sent letters with overstated markups to customers that suggested the changes had already been put in place.  Dead River 2, Winthrop, and Birdsall said customers were confused by the letter.  Dead River 1 and Dead River 2 said that MaineHousing should have given a copy of the letter to the oil dealers first.  Downeast, Chapman, Dead River 2, Birdsall, Winthrop, and MODA stated that a Times Record newspaper story, a report by MaineHousing to the Legislature, and a mailing to customers all indicated that the changes were already in effect.  Dead River 2 and Sandy River questioned why they were not provided with a copy of the letter that went to their customers so they would be better prepared to respond.  Dead River 2 asked why MaineHousing sent the letter about the changes before they were approved and whether the MaineHousing Commissioners approved the letter before it was sent.  Dead River 2 asked why MaineHousing issued a press release before the public hearing.  Sandy River said it was offended that MaineHousing was urging customers to shop around.  Downeast objected to the fact that the letter said to “Find out what option [your oil dealer] has chosen”; he felt that meant the decision to adopt the amendments was already made.  Coastal, Downeast, and Augusta Fuel stated that MaineHousing is not seeking and/or not taking into consideration dealers’ input on the pricing structure and to some extent seems not to care about that input.

Response:  MaineHousing wrote to oil dealers before communicating with anyone else.  The letter, written on May 4, 2007, outlined the process and the logic of the proposal.  MaineHousing communicates with LIHEAP clients often – this is nothing new.  The proposed change to LIHEAP was just that – a proposal.  The board was not scheduled to accept, reject, or change the proposal until June 25, 2007.  In fact, in response to oil vendors’ concerns about the proposed DOR changes, MaineHousing decided not to adopt the originally proposed discount.  MaineHousing opted instead to seek comment on two alternatives that would not increase the discount as much.  See the Substantial Change - Reopened Comment Period discussion below.  MaineHousing has since written to the Times Record about the statement made in the article that sounded as if a decision had been made.  

Downeast said that although MaineHousing established a HEAP Advisory Committee including oil dealers, it met just once in June 2006 and once on July 26, 2006.  Downeast said MaineHousing ignored the industry and increased the discount by more than 400%.  Winthrop stated that it is time to communicate openly and work together.  WMCA suggested reaching a consensus and establishing predefined measurable indicators with oil dealers, publishing them quarterly, and using those indicators to open discussion with oil dealers for next season as to what worked and what didn’t. Downeast stated that MODA filed a lawsuit against MaineHousing because last year MaineHousing adopted its consultant’s recommendations without hearing adequately from the industry.  Downeast said that MaineHousing retained a consultant last year to establish rates for HEAP participants and did not give the industry the opportunity to provide feedback to the Commissioners on the results.  Murray said that because last year’s rates were not established by rule, MaineHousing could change them at any time.  Augusta Fuel said that for two years now, MaineHousing has heard time after time examples from individual companies coming in, talking about what they do for their accounts, and the value they bring to their accounts.  Augusta Fuel said it doesn’t think MaineHousing is listening, or that it cares.
Response:  Two years ago MaineHousing tried unsuccessfully working with MODA and various vendors on changes to LIHEAP.  Anti-trust issues often prevented meaningful conversations.  MaineHousing talks one-on-one with vendors quite often and it is always welcomed and appreciated when we talk directly with vendors.  Last year the HEAP Advisory Committee reviewed the consultant’s recommendations.  Then MaineHousing held seven open meetings with oil dealers statewide to review the consultant’s recommendations.  In response to input from the oil dealers, MaineHousing made adjustments for environmental taxes not included in the consultant’s model.  This year, in response to oil vendors’ concerns about the proposed DOR changes, MaineHousing decided not to adopt the originally proposed discounts.  MaineHousing opted instead to seek comment on two alternatives that would not increase the discounts as much.  See the Substantial Change - Reopened Comment Period discussion below.  

MODA indicated that vendors had received letters from MaineHousing indicating that no changes were proposed for the upcoming year, and then sent a letter to customers indicating substantial changes had been made.  MODA questioned if this was a vindictive response to its recent lawsuit against MaineHousing.  

Response:  The May 4, 2007 letter to vendors clearly explained the process. It states:

“On Tuesday, May 1, 2007 the Commissioners of MaineHousing voted unanimously to amend the LIHEAP Rule and commenced rulemaking.  This was after serious discussion at the April 17, 2007 board meeting about the lack of fairness to vendors and clients because of the existing disparity between the two options from which vendors participating in LIHEAP can choose.  

On April 17 the MaineHousing Board decided not to make any changes to the program until next year.  Since then the Maine Oil Dealers Association requested that MaineHousing amend the LIHEAP Rule to include the MOR/DOR numbers.  MaineHousing and the Board of Commissioners agreed to commence rulemaking.  On May 3, 2007, you were mailed a packet which included copies of the Rule and State Plan with the proposed changes – the addition of MOR/DOR pricing and the CTE Program – in both documents.”

MaineHousing, as stated earlier, contacted vendors before anyone else after the decision was made to propose changes to the LIHEAP Rule.  Originally MaineHousing was not going to open the Rule, but due to MODA’s lawsuit, was forced to do just that.  The Commissioners could not ignore the discrepancies once it was necessary to open the Rule anyway.  Ignoring a public policy issue is not defensible.  

CN Brown, Coastal, and Williams expressed concern that MaineHousing would increase the discount again.

Response:  In response to oil vendors’ concerns about the proposed DOR changes, MaineHousing decided not to adopt the originally proposed discounts.  MaineHousing opted instead to seek comment on two alternatives that would not increase the discounts as much.  See the Substantial Change - Reopened Comment Period discussion below.  MaineHousing did not originally plan to change the options this year, but was forced into Rulemaking by MODA’s lawsuit.  MaineHousing’s Director, Deputy Director, and the LIHEAP Program Manager met with the Chief Executive Officers of the major LIHEAP vendors after the first comment period and those valuable conversations ended with the compromise proposals that are currently under consideration.  It is our belief that either of the two alternatives will address the MaineHousing Commissioners’ concerns (level playing field for vendors and allowing all clients access to comparable pricing).  MaineHousing will gather data over the next few years to test this belief.

Dead River 2 asked why MaineHousing disagreed with its consultant’s analysis last year that recognized the difference between oil dealers’ business models which resulted in the discount over retail and margin over rack alternatives.  Dead River said that this year MaineHousing appears to have arbitrarily raised the discount from $0.03 to $0.14.  CN Brown said that last year MaineHousing hired an outside consultant group, which gathered industry information and presented their findings. CN Brown said it believed the consultants made clear that the discount they suggested was an equitable figure based on their research.  Winthrop asked why MaineHousing spent all of that money to figure out the fair price.  Chapman said spending $20,000 to have the margin over rack and the discount off of retail rates set by someone who brokers in oil and really does not even know what the business is all about was a waste of taxpayer’s money.  Murray asked how MaineHousing could spend approximately $50,000 last year for a consultant to establish fair prices, then a year later say the difference between the margin over rack and discount off of retail rates was unfair.  Dead River 1 and Dead River 2 said that to its knowledge, MaineHousing made the increase without input from its consultant or any other expert in the field.

Response:  While MaineHousing is very comfortable with the results of the MOR option, the DOR option did not achieve the intended goal.  MaineHousing did not have a scientific way in which to set the DOR option as was done with the MOR option.  It was an educated guess, and a conservative one at that. Therefore, MaineHousing used the data gathered during the first year to set a more proper DOR discount.  In response to oil vendors’ concerns about the proposed DOR changes, MaineHousing decided not to adopt the originally proposed discount.  MaineHousing opted instead to seek comment on two alternatives that would not increase the discounts as much.  See the Substantial Change - Reopened Comment Period discussion below.  

Several commenters supported MaineHousing’s efforts to use tax dollars more efficiently for the benefit of low income persons.  Equal Justice stated it fully supports maximizing the buying power of HEAP to ensure that it is used in the most efficient manner possible in order to do the greatest good.  PCAP expressed its appreciation of MaineHousing’s willingness to advocate so strongly and consistently in the best interests of the low-income people PCAP serves and to fulfill its fiduciary responsibility to maximize the use of taxpayers’ dollars.  YCCAC said the plan saves the taxpayers money and results in increased help to our State’s poor and elderly citizens.  Russell Anderson commented that the discount would maximize the buying power to use funds in the most efficient manner and do the greatest good. Sandra Tardiff said allowing MaineHousing to purchase $1.5 million more fuel for HEAP recipients saves the public money.

Response:  MaineHousing appreciates the support of its efforts to use tax dollars more efficiently.

Several low income persons and representatives of low income persons commented in favor of the proposal.  Portland Tenants indicated that while the proposed amendment may be difficult for oil dealers, it seems very fair.  WMCA, Council of Churches, Equal Justice, YCCAC, AARP, PCAP and Portland Tenants all commented that the proposal would use tax dollars in the best interest of the neediest citizens.  Council of Churches, YCCAC and AARP all commented that the proposal would increase help to poor and elderly and help ease the need to decide between heat and other necessities such as food and medicine.  Mr. Anderson, Ms. Tardiff, Ms. Whiffen, Mr. Curtis, Mr. Cole, Mr. Botelho, Mr. W. Harvey, Ms. H. Harvey, Ms. R. Harvey, Ms. Hildings, Mr. R. Carter, Ms. Carter, Mr. D. Carter, Mr. Fogg, Ms. LaCrosse, Ms. Friend, Ms. Callahan, Ms. Grierson, Ms. Philip, Mr. Philip, Ms. R. Gaffney, Ms. C. Gaffney, and Ms. Russell all signed letters indicating they are program recipients who depend on the benefits and are in support of the proposed changes, as did another consumer whose signature is illegible.  Ms. Campbell, Mr. Feltis, Ms. York, Mr. S. Harvey, Ms. Gerlach, Mr. Coiley, Mr. Burch, Ms. Fuller and Mr. Foster all signed letters indicating they are neighbors of program recipients who have witnessed the positive benefits of the program to their neighbors.  All indicated their support of the proposed changes.  Ms. Gaul, Ms. McNulty, Mr. Brochu, Mr. Lamb, Ms. Wikerstrom, Ms. Fullerton, Mr. Moody, Ms. Tarbox, and Mr. Willey all signed letters indicating they support the rulemaking proposal, but did not indicate whether or not they are program recipients, as did two others whose signatures are illegible.  Mr. Anderson, Ms. Whiffen, Mr. Cole, Ms. Hildings, Mr. R. Carter, Ms. Carter, Mr. D. Carter, Mr. Fogg, Mr. Philip, Ms. C. Gaffney, Mr. Curtis, Ms. Grierson, Ms. Philip, Ms. R. Gaffney and Ms. Russell all stated that money saved on heating expenses can be used to support their families throughout the winter months.  Mr. Botelho, Mr. W. Harvey, Ms. H. Harvey, Ms. R. Harvey, Ms. LaCrosse, Ms. Friend, and Ms. Callahan all stated that the money saved under the program helps to purchase basic needs during the winter months, as did the two consumers whose signatures are illegible.  Mr. Anderson, Ms. Campbell, Mr. Feltis, Ms. York, Mr. S. Harvey, Ms. Gerlach, Mr. Coiley, Mr. Burch, Ms. Fuller and Mr. Foster all stated that the savings will help recipients buy more food and medicine.  Ms. Tardiff stated that the savings can be used for other things that many people take for granted.  She said allowing MaineHousing to purchase $1.5 million more fuel for HEAP recipients saves the public money and more poor people in Maine might not have to choose between trying to meet the basics and keeping warm.  Mr. McVay and Mr. Hoad also said they support the proposal.  Mr. Hoad said that nationally HEAP has been significantly under-funded for a number of years and further stated that we need to take care of our own.   He said dealers need to accept the loss in profits as a community responsibility.  Mr. Anderson said that according to HUD, low-income families spend up to 20% of their income on utilities; therefore, the proposed $140 savings per household is significant.  He also stated that it is not uncommon for oil dealers to give similar retail discounts to customers who pay their bills early or in a timely fashion and pointed out that MaineHousing pays upfront.  Mr. Anderson further stated that his fuel vendor has chosen the all season margin over rack price option. WHCA, Munjoy Hill and Portland Tenants voiced their support of the proposal.  WHCA stated it was well thought out and well developed. 

Response:  MaineHousing appreciates the comments.

Dead River 1 said MaineHousing failed to acknowledge the varying costs of doing business among vendors.  Dead River 2, Downeast, Winthrop, MODA, and Augusta Fuel stated that the full service dealers incur greater costs of business due to infrastructure.  Dead River 2 said it offers price protection programs, automatic delivery, 30 days to pay a bill with no additional charge, and service plans.  It said it also invests in the security of infrastructure with bulk plants, strong inventories, and back-up vehicles.  It stated that a full service company cannot survive at the same margins as a non-full service company.  Dead River 2 said their infrastructure is not the same as those who have a truck that goes to the rack, deliver to customers, don’t offer credit, don’t have carrying costs, and don’t even have health plans.  Dead River 1 and Dead River 2 said 44% of its HEAP customers are on automatic delivery; 31% had a service plan or a tune-up outside of a service plan in the last year; and 27% are on a price protection system.  Dead River 2 said if it chooses not to participate, its customers will have to choose between receiving HEAP and receiving the services it is accustomed to.  Dead River 1 said that it maintains facilities throughout the state; offers heating oil, propane and kerosene; and offers a variety of payment plans and service plans.  It employs skilled delivery drivers, burner technicians and system installers who receive excellent pay and benefits and are available to customers 24/7.  Downeast said MaineHousing should acknowledge that a company that invests in infrastructure to protect its customers does not have the same operating costs as those who do not.  Winthrop said the small guys go out in the middle of the night to fix a furnace for a customer who cannot pay.  Sandy River stated that because it is located in and serving the low-income area of northern Franklin County, most of its customers are HEAP participants and the choice not to participate would be enormous.  Bob’s echoed that certain parts of the state may have more HEAP customers than others.  Williams said that larger companies can buy hundreds of thousands of gallons, even millions, while the small ones do not have that option.  Bob’s and Winthrop said that MaineHousing should consider the greater impact the discount has on smaller companies.

Response:  MaineHousing understands that pricing impacts various vendors in different ways depending upon their size and location.  MaineHousing implemented the MOR and DOR choices in recognition of these differences.   The MOR prices are set by region.  In response to oil vendors’ concerns about the impact of the proposed DOR changes, MaineHousing decided not to adopt the originally proposed discount.  MaineHousing opted instead to seek comment on two alternatives that would not increase the discount as much.  See the Substantial Change - Reopened Comment Period discussion below.  

Birdsall stated that he thinks it is appalling that there is no guaranty of payment for emergency deliveries.

Response:  Payments for emergency deliveries, when authorized by the Community Action Agency under the fuel assistance program, are guaranteed. 

PCAP expressed its appreciation of the oil dealers who were willing to give a break to their neediest neighbors last winter.  It said it was and remains the right thing to do and they need to be thanked publicly and often.  Dead River 2 noted that although MaineHousing did not participate in the Citizen’s Energy Program this year, Dead River 2 did participate for its customers and it was an administrative nightmare.  Dead River 2 asked whether MaineHousing was aware of the time, effort and expense involved in Dead River 2’s participation in the program and Dead River 2’s ability to secure 100 gallons of free oil to customers.  Downeast noted it has won awards and contributed to charities.  

Response:  MaineHousing appreciates the oil vendors’ efforts on behalf of low income persons.

Substantial Change - Reopened Comment Period

In response to comments MaineHousing received on the DOR options, MaineHousing decided not to adopt the originally proposed discounts.  MaineHousing decided to modify the DOR options of the proposed amendment with one of the following two alternatives:  

Alternative 1:   $.07 DOR for vendors who give the DOR for all deliveries to HEAP recipients in a heating season with no option to give the DOR only for deliveries paid with HEAP funds  

Alternative 2:   $.11 per gallon DOR for vendors who give the DOR only for deliveries paid with HEAP funds and $.08 per gallon DOR for vendors who give the DOR for all deliveries to HEAP recipients in a heating season  

MaineHousing reopened the comment period to receive input on the newly proposed alternatives.  MaineHousing received comments from Deanna Sherman, Region Manager for Dead River Company (“Dead River 3”); John Peters, President of Downeast Energy (“Downeast 2”); Steven Young, Pen-Bay Oil and Coastal Fuel Co. (“Pen-Bay/Coastal”); Pamela Chapman of Chapman Oil (“Chapman 2”); Connie Greenleaf of Russ Williams Fuel, Inc. (“Williams 2”); and Jamie Py, President of the Maine Oil Dealers Association (“MODA 2”).

Dead River 3 stated that it cannot support either alternative.  Downeast 2 said it is less than enthusiastic about either alternative, but reluctantly suggests the adoption of Alternative 2 because it gives dealers an option.  Pen-Bay/Coastal said that neither option is acceptable. They would participate with last year’s numbers, but are considering not participating with the proposed numbers.  Chapman 2 stated that they are against MaineHousing trying to regulate what they charge for oil. They believe in choice so are definitely against Alternative 1. Either way Chapman 2 believes MaineHousing is asking too much. Chapman 2 also stated that should MaineHousing continue this way there will not be enough dealers to deliver the program.  Williams 2 cannot support either option. MODA 2 commented that the process and the policy at MaineHousing have damaged the relationship between vendors, customers, and MaineHousing.  They would like to address that in the future.  MODA 2 does not support either alternative.  MODA 2 stated that there are no efficiencies to warrant a discount. MODA 2 commented that this is taxation and that the State is threatening the special relationship oil dealers have with their customers. MODA 2 also commented on the amount of administrative work associated with the program.  MODA 2 urged the Commissioners to reject both proposals and return to the discounts in place last year.

Response:  After the MaineHousing Director, Deputy Director, and the LIHEAP Program Manager met with the Chief Executive Officers of the major LIHEAP vendors (as described above), MODA and MaineHousing agreed to poll vendors on Alternative #1, which is a flat $0.07 discount on all gallons received by a LIHEAP client.  The responses to that poll were positive, resulting in the MaineHousing Director’s proposal to the Commissioners.  The Commissioners put the proposal out for public comment along with a second alternative – an $0.11 discount on LIHEAP gallons only or an $0.08 discount on all gallons received by a LIHEAP client.

To MODA 2’s comment on the administrative burden, as stated earlier, MaineHousing does not want to burden vendors with extra reporting and has given extensions to vendors who have requested them.  MaineHousing currently receives one annual report from each vendor.  This is actually less reporting than in years past when MaineHousing received reports every 6 months.  The one change to the report this year is that vendors were asked to report the number of gallons purchased with LIHEAP funds.  The information requested on the report is information that vendors track on a regular basis.  HEAP reporting requirements are in compliance with the law.

STATUTORY AUTHORITY:  30-A M.R.S.A. §§4722(1)(W), 4741(15), and 4991 et seq.

FISCAL IMPACT NOTE:   The HEAP Rule will not impose any cost on municipalities or counties for implementation or compliance.
EFFECTIVE DATE:  September 3, 2007
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